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Do In-House Lawyers Need Insurance 
Coverage for Malpractice?
By Priya Cherian Huskins

If you serve as in-house counsel, you may have wondered if you 
need to purchase insurance in case you are sued for malpractice 
during the course of your duties at your place of employment. 

It’s a good question, and it’s worth taking a moment to 
separate fact from fiction. In this blog, I’ll address California 
specifically. If you are working elsewhere, this blog post will 
provide you with a framework that you can use to consider 
the issues, but you will want to explore the law of the state 
where you are employed. 

Employed lawyers professional liability insurance is a 
product that responds when an in-house lawyer—think 
general counsel or a staff employee—is accused of 
malpractice. But being sued for malpractice as an employee 
is rare. 

As a practical matter, employers don’t sue their in-house 
attorneys for malpractice; they just fire them. But that begs 
the question: What if they fire you and then want to sue you? 

Unlikely. 

California Labor Code Section 28021  says that employers 
must indemnify employees for losses incurred as part of 
their job function:

(continued on page 2)

2802. (a) An employer shall indemnify 
his or her employee for all necessary 
expenditures or losses incurred by the 
employee in direct consequence of the 
discharge of his or her duties, or of his 
or her obedience to the directions of the 
employer, even though unlawful, unless 
the employee, at the time of obeying the 
directions, believed them to be unlawful… 

In other words, if your California employer sued you, they 
might have to turn around and indemnify you. If you are 
not in California, you may want to check to see if your 
controlling state labor code offers similar protection.

As an added layer of protection, many senior attorneys 
negotiate for indemnifications agreements with their 
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employers. These agreements are designed to advance 
legal fees and pay settlements if an indemnitee is sued for 
something that happened in the course of his or her duties. 

Thus, in the event a corporation sues you, you might  
turn right around and ask for your legal fees to  
be advanced pursuant to your pre-negotiated 
indemnification agreement2.

In California there is a technicality that can arise3 
with indemnification agreements that’s worth noting. 
Professional Conduct Rule 3-4004 prohibits a member of  
the State Bar of California from contracting with a client to 
limit liability to the client for malpractice. And, of course,  
in-house counsel’s only client is the corporation that 
employs them. 

As far as we know, this potential conflict has not been 
resolved. On the other hand, it’s common practice today  
for general counsel to request and receive an 
indemnification agreement from the company just like  
any other officer would. 

In addition, Delaware General Corporations Code Section 
1455 provides indemnification for agents of Delaware 
corporations. A similar framework for indemnification exists 
in California under California Corporations Code Section 317.

Use Cases for Employed Lawyers Insurance

In light of all this, employed lawyers insurance is probably 
not useful for the main worry expressed by in-house 
attorneys, that their employers will sue them for malpractice. 

So when is employed lawyers insurance useful?

Employed lawyers insurance can be useful when:

A) Someone other than the employer perceives that he has 
an attorney-client relationship with you and he sues you for 
malpractice. For example, in the course of your day-to-day 
dealings with other employees, someone casually asks a 
question about whether he should exercise his options, 
or about a speeding ticket or an apartment eviction. If this 
person now perceives that you are his lawyer because of 
that exchange, it’s possible that he could sue you 
for malpractice. 

Employed lawyers insurance gives an extra layer of 
protection here, but it’s certainly better not to casually give 

advice to folks who are not your clients. Your best practice 
is to be very deliberate about not giving legal advice  
to those with whom you do not want to have an attorney-
client relationship. 

If you’re in a work environment where, as a cultural matter, 
you feel obligated to answer these types of questions, 
employed lawyers insurance is something you might 
consider. The same is true if part of your job is to give  
advice to third parties that are not technically the same as 
your employer, for example the charitable trust “arm” of  
your employer.

B) Employers sometimes encourage their employees 
to moonlight on a pro bono basis. Employed lawyers 
insurance responds if you are sued for malpractice as a 
result of these activities. The insurance will provide your 
defense costs should you find yourself the subject of a 
hearing in front of the California Bar. 

C) You may work for an employer whom you perceive will 
not defend you if a third party (like a vendor or customer, 
for example) decides to sue you for legal malpractice for 
whatever reason, or you are worried that your company 
might be insolvent6 (and thus can’t indemnify you) at the 
time of the suit.

How It Works

Employed lawyers insurance can cover the general counsel 
of a company, other staff attorneys and, in some cases, legal 
assistants and paralegals acting under the supervision of 
an in-house attorney. Some policies cover attorneys who are 
not employed by a company but who are acting on behalf of 
the company pursuant to a written agreement.

Typical limits for employed lawyers policies range from 
$1 million to $5 million. The limit a company will purchase 
depends on factors like the risk tolerance of the company, 
number of employed lawyers on staff, and the nature of the 
legal services provided. (continued on page 3)
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The policy usually covers:

• All claims made against employed lawyers (unless 
specifically excluded) that arise out of the 
performance of or alleged failure to perform legal 
services for the employer

• Legal fees and expenses incurred in defense of 
employed lawyers accused of legal malpractice

• Amounts paid in damages or settlements in some 
cases 

• Punitive damages with “most favorable jurisdiction” 
language (with some insurers)

Some typical exclusions are as follows, though many can 
be negotiated away or are no longer a problem on more 
modern forms:

• Securities claims (some carriers will give back this 
coverage for additional premium)

• Professional liability other than for legal services or 
professional legal liability for services taken other 
than at the direction of corporate counsel

• Employment practices claims against the employer 
(some policies can include coverage for claims 
made against employed lawyers by current or former 
directors, officers or employees)

• Other applicable insurance (such as D&O insurance)

• Fines, penalties, punitive or exemplary damages

• Trade secret misappropriation

• ERISA (and related acts) violations

• Bodily injury, emotional distress and property damage

• Pollution liability

• Prior acts, prior knowledge or prior notice of a claim 
or circumstance before a policy’s inception date

• Prior and pending litigation 

• Wrongful acts committed prior to the retroactive date 
(including interrelated wrongful acts)

Another typical exclusion is the insured vs. insured7 clause, 
which refers to claims against general counsel by another 
insured person or employer. Some policies carve back the 
exclusion to provide coverage for claims brought against the 
employed lawyer by past or present directors and officers. 

Another typical carve back to this exclusion is the provision 
of defense costs for claims brought by the employer against 
its in-house counsel.

A Good Choice for Some, But Not All

In sum, there are some in-house lawyers for whom 
employed lawyers insurance makes sense. Each in-
house legal department is different. The risks faced by 
in-house attorneys depend greatly on how an in-house 
legal department is structured and what specifically the 
in-house attorneys do. You’ll want to work with your trusted 
advisors to determine whether or not, in your specific 
case, purchasing employed lawyers insurance is a prudent 
choice.

When analyzing whether or not to purchase an employed 
lawyers policy, a good first step is to assess carefully the 
structure and functions of your in-house legal department. 

After that, work with your trusted insurance broker to 
understand the nuances of what an employed lawyers 
insurance policy does and does not cover. This will put you 
in the best position to determine if an employed lawyers 
insurance policy is right for you.
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This content originally appeared as a blog post in “D&O Notebook: 
Directors & Officers Liability Blog,” Woodruff-Sawyer & Co., 
April 2016.  www.wsandco.com/do-notebook/in-house-lawyers-
malpractice-coverage/ 
 
The views expressed in this briefing are solely those of the author. 
This briefing should not be taken as insurance or legal advice for 
your particular situation. 

Woodruff-Sawyer is one of the largest independent insurance 
brokerage firms in the nation, and an active partner of Assurex 
Global and International Benefits Network. For over 98 years, we 
have been partnering with clients to deliver effective insurance, 
employee benefits and risk management solutions, both nationally 
and abroad. Headquartered in San Francisco, Woodruff-Sawyer has 
offices throughout California and in Oregon, Washington, Colorado, 
Hawaii and New England. For more information, call 844.WSANDCO 
(844.972.6326) or visit www.wsandco.com. 
 
Priya Cherian Huskins can be reached at 415.402.6527  
or phuskins@wsandco.com. 
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