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1 For purposes of tracking issuer-related securities litigation, the D&O Databox focuses exclusively on securities class action 
lawsuits against public companies by holders of common or preferred stock for which there was a decline in stock price.

(continued on page 3)

Woodruff-Sawyer is pleased to present the latest information 
concerning securities litigation filed against public companies 
in the United States. The information below comes from DataBox 
as of December 31, 2016. DataBox tracks securities class action 
litigation filed against public company issuers and their directors 
and officers1. 

2016  - A Pinnacle Year for Filings

Federal Securities Class Action Lawsuits

2016 was a busy year for securities class action filings.  We predicted in our Mid-Year Report that we’d 
see up to 200 securities class action lawsuits in 2016.  In fact, there were 195 lawsuits.  This gives 2016 
the dubious honor of having the highest total annual filings in the last 10-year period from 2007 
through 2016.  However, the 10-year average is only 144.9 cases per year as compared to the previous 
10-year period of 1997 through 2006 in which the 10-year average was 183.5 cases per year.  Market 
correction (dot.com & -boom bust) and regulatory oversight (SOX) fueled the filing activity in the 
previous decade.  

The current decade experienced another market correction (subprime credit crisis) which drove up 
filings in one sector, the financial industry.  It’s the post-recession IPO activity in the last five years that 
has been the big driver for the increase in suits more recently.  

Approximately 20% of the total number of companies that went public in the past decade had been 
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(continued on page 4)

sued.  365 lawsuits were filed against companies that went public in the past decade.  90% of these 
suits being filed against companies that were within their first five years of being public as illustrated 
in the chart below:

Time Period No. of Suits Pctg Sued
  0 - 1 year 121 33%
>1 - 2 years 93 25%
>2 - 3 years 59 16%
>3 - 4 years 30 8%
>4 - 5 years 26 7%
>5 years 36 10%

365

33% 
26% 

16% 
8% 7% 10% 

  0 - 1 year >1 - 2 years >2 - 3 years >3 - 4 years >4 - 5 years >5 years

When were suits filed against companies  
that went public in the last 10 years? 

Approximately 12% of these lawsuits were filed in California state courts with the majority of them 
filed in 2015 and 2016 (30 of 44 cases).  As previously reported, this recent trend is the result of the 
interpretation of the statutory language as it relates to Section 11 claims that allow plaintiffs to file in 
California state courts.  While the rate of filings has slowed down in the second half of 2016, here are 
some updates on the cases filed:

• 100% of the 20 cases that were moved to federal courts were remanded back to state courts. 

• 55% of the cases are awaiting resolution.  

• 27% of the cases have settled with an average time to settlement of 1.6 years as compared to 2.6 
years for suits filed in federal courts.  

• The average settlement amount is $8.8M with the largest settlement of $18.5M by King Digital 
Entertainment plc (Dec. 2016).  

• 20% of the cases have been dismissed.  However, four of the nine cases dismissed were due to 
settlements made with suits that were filed in federal court.  Of the remaining five cases, only 
one was a judicial dismissal while the remaining four were withdrawn/dismissed at the plaintiffs’ 
request or closed due to a bankruptcy proceeding.

To sum it up, as it currently stands, dismissals are less likely in state courts than in federal courts with 
settlements occurring on average 12 months sooner than federal suit settlements (1.6 years vs. 2.6 years).  
Speaking broadly and without controlling for market cap loss, the average settlement for the IPO cases in 
state court is $8.8M.  This is approximately 16% higher than the 10-year median for settlements of $7.6M.

Activity by Industry

https://wsandco.com/do-notebook/ipo-companies-section-11-suits-california-state-court/
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In the first five years of the past decade it was all about the financial industry being sued.  In the last 
five years, it is now the biotechnology industry that has increasingly become the focus of the 
plaintiffs’ bar with a relatively steady increase in filings.  Looking at last year’s industry breakdown 
and the 10-year average bears this out:

Sector 2016 10-year average
Technology 27% 28%
Biotechnology 24% 15%
Financial 13% 17%
Manufacturing 12% 12%
Services 7% 12%
Energy 6% 5%
Trade/Retail 6% 7%
Mining 3% 3%
Basic Materials 1.0%
Utilities 1.0%
Construction 0.6%
Transportation 0.5% 3.1%

28% 
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12% 12% 

5% 
7% 

3% 

27% 

24% 
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Technology Biotechnology Financial Manufacturing Services Energy Trade/Retail Mining

Note:  Four industries are omitted that comprise approximately 3% of 2016 filings  

10-year average

2016

While all other industries remained about even or decreased from the 10-year average in 2016, the 
biotechnology cases were at their highest level of filings – 9% above the 10-year average.  If January 2017 
is any indication of what to expect in 2017 for biotechnology companies, there will be no abatement – the 
industry has been the recipient of two-fifths (40%) of the cases filed in January (12 of 29 cases).

Market Cap of Companies Sued

Market Cap RangeNumber of Suits
$0 - $500M 47 24%

+$500M - $1B 27 14%
+$1B - $5B 59 30%
+5B - $10B 19 10%
Over $10B 43 22%

195

$0 - $500M 
(24%) 

>$500M - 
$1B (14%) 

>$1B - $5B 
(30%) 

>5B - $10B 
(10%) 

Over $10B 
(22%) 

• Increase in over $10B market cap 
companies sued: 9% in 2015 vs. 
22% in 2016 - a 13% difference.

• In the three years prior, the 
percent sued of companies with 
a market cap of over $10B ranged 
from 8%-11%, a drop in the 10-
year average of 17%.

Filings against companies with a market cap of over 
$10B are back up in 2016 and account for almost one-
quarter of the total annual filings. Of the 43 large market 
cap companies sued in 2016, approximately one-third of 
them are foreign-based companies. 

(continued on page 5)

Year of Filing Under 500M 500M-1B 1B-5B 5B-10B Over $10B
2007 35% 13% 31% 3% 16%
2008 27% 9% 32% 6% 23%
2009 27% 13% 24% 6% 24%
2010 38% 8% 23% 2% 21%
2011 51% 8% 21% 5% 14%
2012 38% 9% 26% 6% 20%
2013 33% 12% 26% 9% 11%
2014 36% 10% 29% 10% 8%
2015 33% 21% 28% 4% 9%
2016 24% 10% 30% 10% 22%
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Foreign-Based Companies

35 foreign-based companies were sued in 2016 – 18% of total filings which aligns closely with the 10-year 
average of 20%. Israel led the pack with eight lawsuits followed by Canada and Ireland with five each, and 
Brazil, China, Germany and United Kingdom with three each.  Argentina, Australia, France and Switzerland 
make up for the remainder of the five suits. In reviewing the difficulties faced by these companies that led 
to lawsuits, the common theme in approximately 43% of these lawsuits was allegations of questionable, 
improper or fraudulent activities such as:

• Tax fraud, bribery, money laundering, influence peddling, falsifying records

• Self-dealing, improper use of funds, insider trading, market manipulation and related third 
party transactions

• Price fixing and collusion

The remainder of the suits dealt with allegations related to:

• Accounting issues

• Product safety and environmental issues

• Sales growth and revenue matters

Settlements in 2016 - Another Year of Large Settlements

As in the year 2015, the year 2016 also had some very large settlements.  Two long-running lawsuits 
settled for over a $1B in 2016 (Household International for $1.6B and Merck for $1.1B), bringing up 
the aggregate cash settlement amount to $5B in 2016.  Of the 69 companies that settled, 80% of the 
settlement dollars were from companies in the Finance and Biotechnology, industries: 

Transportation 44.5$               0.9%
Trade/Retail 82.5$               1.6%
Manufacturing 96.6$               1.9%
Services 103.9$             2.1%
Technology 157.8$             3.1%
Mining 245.3$             4.9%
Energy 299.6$             6.0%
Biotechnology 1,749.5$         34.9%
Finance 2,239.9$         44.6% 85.4% 4,289.0$  

5,019.6$    100.0%

 $44.5   $82.5   $96.6   $103.9   $157.8   $245.3   $299.6  

 $1,749.5  
 $2,239.9  

Note:  Settlement amounts do not include settlements by third parties. 

Total Cash Settlements by Industry ($M) 

Companies that settled were in the following market cap ranges: 

$0 - $500M 28 41%
>$500M - $1B 11 16%
>$1B - $5B 14 20%
>$5B - $10B 6 9%
Over $10B 10 14%

69 100.0%

41% 

16% 20% 
9% 14% 

$0 - $500M >$500M - $1B >$1B - $5B >$5B - $10B Over $10B

Settlements by Market Cap 

(continued on page 6)
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The distribution of settlements was similar to 2015 as set forth below: 

Settlement Range
% of Total Settlements Settlement $

2015 2016 2015 2016

$0 - $20M 72% 70% $359M $328M

>$20M - $100M 18% 20% $727M $700M

Over $100 10% 10% $1.6B
$3.5B

($1.3B excl. $B 
settlements)

 
The percentage of larger settlements (over $20M) went slightly up in 2016 bringing up the average and 
median settlement amounts: 

• Average settlement:  $36.6M in 2016 vs. $33.4M in 2015 
(as compared to a 10-year average of $31.1M)

• Median settlement:  $8.5M in 2016 vs. $8.3M in 2015 
(as compared to a 10-year average of $7.6M)

 
As mentioned above, finance and biotechnology companies paid out the bulk of the settlement dollars 
last year and comprised six of the top 10 settlements in 2016.  Setting aside the financial industry 
settlements, product, safety and environmental issues were the catalyst for these shareholder suits.  The 
following table sets forth the top 10 settlements of 2016:

Issuer Rank(1) Suit Year Industry Settlement 
Amount(2) Case Details

Household 
International, Inc. 5 2002 Finance $1.58B

Predatory lending practices; 
restatement of eight years of 
financials

Merck & Co. Inc. 7 2003 Biotech $1.06B

Cardiovascular safety concerns 
regarding VIOXX, a non-
steroidal anti-inflammatory 
drug for acute pain

Pfizer, Inc. 17 2004 Biotech $486M

Cardiovascular safety 
concerns regarding Celebrex 
and Bextra, non-steroidal 
anti-inflammatory drugs for 
acute pain

Bank of America 
Corporation 30 2011 Finance $335M

Losses tied to a faulty 
mortgage-tracking 
system that fraudulently 
foreclosed on thousands of 
homeowners’ mortgages

Genworth Financial, 
Inc. 46 2014 Finance $219M Inadequate reserves for 

insurance claims

BP plc 57 2010 Energy $175M

Safety and environmental 
impact issues; 2010 
Deepwater Horizon drilling 
platform explosion

Barrick Gold 
Corporation 74 2013 Mining $140M

Environmental issues and 
cost overruns concerning 
Chilean mining operations

(continued on page 7)
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Issuer Rank(1) Suit Year Industry Settlement 
Amount(2) Case Details

Halliburton 
Company 94 2002 Energy $100M

Asbestos liability; accounting 
issues regarding long-term 
construction projects

Amgen Inc. 100 2007 Biotech $95M
Off-label marketing and 
safety issues concerning 
anti-anemia drug, Aranesp

Cliffs Natural 
Resources Inc. 120 2014 Mining $84M

Systemic problems with 
Bloom Lake’s facilities that 
caused massive cost overruns 
and production issues

Note: Data current as of December 31, 2016
(1) Rankings are for settlements paid out in the last 25 years and exclude IPO Allocation case settlements.
(2) Settlements do not include any defense costs or expenses.

As of January 1, 2017, there are approximately 400 cases awaiting resolution.  Factoring in an average 
dismissal rate of 20%, tells us that there are about 320 cases that may pay out cash settlements.  Also, 
considering that approximately 56% of the cases in the last 10 years settled within three years, 180 
cases may come to a resolution by 2019.  Based on settlements in the last 10 years, we are predicting 
settlement amounts for companies in the following market cap ranges might be as follows (factoring in 
the median, average and 75th percentile):

Company Market Cap Settlement Ranges*

$0 - $1M $0 - $10M

>$1B - $10B $10M - $40M

>$10B - $50B $40M - $100M

Over $50B $100M - $500M

*Does not include defense costs and/or parallel regulatory actions or lawsuits

If you only consider median and average settlements, the settlement range numbers look like this: 

Company Market Cap Settlement Ranges*

$0 - $1B $0 - $8M

>$1B - $10B $10M - $30M

>$10B - $50B $40M - $90M

Over $50B $100M - $400M

*Does not include defense costs and/or parallel regulatory actions or lawsuits

(continued on page 8)
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Time to settlement for the 2016 settlement cohort averaged 3.2 years when cash settlements were 
involved (as compared to the 10-year average of 2.6 years).  A review of the cases settled in the last 
10 years indicates that the median settlement amount is 2.0 times higher and the average settlement 
amount is 2.8 times higher for cases that settle beyond five years:

 

Time to Settle
Settlement Amount*

Median Average

0 - 5 years $7.0M $25.0

>5 - 15 years $14.4M $70.0

*Excluding four settlements over $1B.

Dismissals

Dismissals were up about 19% in 2016 as compared to 2015 (68 in 2015 vs. 81 in 2016).  The 10-year 
average for dismissals per year is 67.3 cases as compared to 77.9 settlements per year.  The following 
table sets forth the rate of dismissals as compared to settlements in the last 10-year period:

A Word about M&A Activity

As noted in our  D&O Notebook blog, M&A litigation is inching down to historical lows due to the Trulia 
decision handed down by the Delaware Court of Chancery.  There is an interesting development which 
Cornerstone Research noted mid-year 2016 in which plaintiffs are now bringing more suits in federal 
court.  Cornerstone believes that the Trulia decision may have influenced this shift3.  Our data also 
shows this shift.  In 2015 and 2016, M&A cases filed in federal courts were in the 16%-18% range.  In 
2016 approximately 27% of the cases were filed in federal court – an increase of more than 50%.  If this is 
indeed what is occurring, target companies (and their directors and officers) may have a new concern: the 
phenomena of more merger suits being litigated post-close, a costly proposition.  A blog post by Doug 
Greene, a partner at the law firm of Lane Powell, discusses this dilemma that companies may need to 
contemplate when entering into an M&A transaction.  A link to the blog is provided here for access to this 
interesting read:  “The Decline of the Disclosure-Only Settlement: Will We Regret What We Wished For?”.  
Stay tuned for more developments on this front.

Year Dismissals/WithdrawalsSettlements
2007 68 105
2008 56 101
2009 63 88
2010 63 77
2011 61 59
2012 58 62
2013 81 64
2014 74 72
2015 68 82
2016 81 69

673 779
67.3 77.9

68 
56 

63 63 61 58 

81 74 

68 

81 
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88 

77 
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64 
72 

82 

69 
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Dismissals/Withdrawals
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(continued on page 9)

3  Cornerstone Research press release dated July 26, 2016 entitled: “Number of Securities Class Action Filings Rises, Fueled 
by M&A-Related Challenges”

https://wsandco.com/do-notebook/the-death-of-disclosure-only-settlements/
http://www.dandodiscourse.com/2016/08/17/the-decline-of-the-disclosure-only-settlement-will-we-regret-what-we-wished-for/
https://www.cornerstone.com/Publications/Press-Releases/Number-of-Securities-Class-Action-Filings-Rises
https://www.cornerstone.com/Publications/Press-Releases/Number-of-Securities-Class-Action-Filings-Rises
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Woodruff-Sawyer is one of the largest independent insurance brokerage firms in the nation, and an active partner 
of Assurex Global and International Benefits Network. For nearly 100 years, we have been partnering with clients 
to deliver effective insurance, employee benefits and risk management solutions, both nationally and abroad. 
Headquartered in San Francisco, Woodruff-Sawyer has offices throughout California and in Oregon, Washington, 
Colorado, Hawaii, and New England.  
 
For more information, please contact Priya Cherian Huskins at phuskins@wsandco.com.

About the D&O DataBox

D&O DataBox is Woodruff-Sawyer & Co.’s proprietary director and officer litigation database. 
Included within the D&O DataBox is information concerning every securities class action lawsuit 
filed against public company directors and officers since 1988. Woodruff-Sawyer uses the D&O 
DataBox to help its clients model their D&O litigation-related risk. For questions about the D&O 
DataBox, please contact Donna Moser (dmoser@wsandco.com or 415.402.6526).

For More of the Latest News

We invite you to subscribe to our blog as an additional resource for staying informed on current news 
and events as it pertains to D&O liability. D&O Notebook focuses on D&O liability insurance and 
corporate governance matters, including ways to reduce exposure to shareholder lawsuits and 
regulatory investigations.  

Recent blog posts that may be of interest to you:

• Got an IPO on the Horizon?  Don’t Miss This Event for Directors 

• SEC Issues Interpretive Guidance on Non-GAAP Financials: Time to Listen Up

• New Supreme Court Decision Clarifies Insider Trading and Tipping

• New Year, New CEO Pay Ratio Disclosure

mailto:phuskins%40wsandco.com?subject=
mailto:dmoser@wsandco.com
https://wsandco.com/blog/do-notebook/
https://wsandco.com/do-notebook/ipo-event-directors/
https://wsandco.com/do-notebook/sec-guidance-non-gaap-financials/
https://wsandco.com/do-notebook/supreme-court-clarifies-insider-trading-tipping/
https://wsandco.com/do-notebook/ceo-pay-ratio-disclosure/
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