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INSIGHTS

Woodruff Sawyer is pleased to present the latest information concerning securities litigation filed against public companies in the United 
States. The information below comes from the DATABOXTM as of June 30, 2018. The DATABOXTM tracks securities class action litigation 
filed against public company issuers and their directors and officers.1

Steady Activity in the First Half of 2018

102 cases were filed in the first half of 2018.  While this is a decrease in rate of activity as compared to the first half of 2017 (-20%), the 
filing rate is above the average number of cases filed in the first half of the year for the last five-year and 10-year periods of 87.6 and 76.5 
cases, respectively.  In the last two years, there has been a drop in filing activity in the second half of the year, and it remains to be seen 
if this will happen for a third year in a row.  At this time we project that the year-end total of cases filed in 2018 will be somewhere in the 
range of 175-200 cases.

Here is more information about the filings through the end of Q2. 

DISTRIBUTION BY INDUSTRY:  

• 33% - Technology 

• 19% - Biotechnology 

• 12% - Services

1 For purposes of tracking issuer-related securities litigation, the D&O DataBox focuses exclusively on securities class action lawsuits filed in federal courts against public 

companies by holders of common or preferred stock.
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• 11% - Finance

• 10% - Trade/Retail

• 8% - Manufacturing

• 7% - All Other (Construction, Energy and Mining) 

As you can see, filings against the biotechnology sector are in second place, a shift from 2017 when biotechnology dominated filings in 
the first half of 2017 at 25%, and continued to hold that rate through the end of 2017.  

Some of the high-profile, brand name entities that have experienced securities class action suits so far in 2018 include:

• Allegiant Travel Company (Transportation)

• Bristol-Myers Squibb and Johnson & Johnson (Biotechnology/Pharma)

• Facebook and Intel  (Technology)

• MetLife and Wells Fargo (Finance)

• Yelp and Wynn Resorts (Services)

• Footlocker and Overstock.com (Retail)

• PG&E Corporation (Utilities)

Unfortunately, the saying “There is no such thing as bad press” did not apply to several of these companies.  Companies such as 
Allegiant, Johnson & Johnson, Facebook, Wells Fargo, Wynn Resorts, and PG&E were on the receiving end of negative news stories about 
safety, product, or questionable conduct that ultimately impacted their stock prices.

BY MARKET CAP: 
Currently, the split is 70%/30% for companies sued in the small to mid-cap size range versus the larger capitalized companies of over $10B.

$0 to $1B >$1B to $10B >$10B to $50B Over $50B

36%  (37 companies) 34%  (35 companies) 21%  (21 companies) 9%  (9 companies)

BY PUBLIC COMPANY LIFESPAN:*  
0 to 5 years > 5 to 10 years > 10 to 20 years Over 20 Years

31%  (32 companies) 14%  (14 companies) 25%  (26 companies) 30%  (31 companies)

*Companies that have been trading on U.S. Exchanges

Companies on both ends of the spectrum, both young and old, experienced high rates of securities class action lawsuits being filed 
against them in the first half of 2018.

BY LOCATION
Activity has not abated against international companies trading on the U.S. Exchanges.  As noted in our 2017 Year-End Report, the 10-
year average for suits against foreign-domiciled companies is 21%.  Through June 2018, 21% of the companies sued are headquartered 
outside of the U.S.  (Brazil, Canada, China, Germany, Greece, Ireland, Israel, Mexico, Sweden, Singapore, South Africa and United 
Kingdom).  Older, established companies make up the majority of these 20 companies; 13 have been trading on U.S. Exchanges for 10 
years or more. The remaining seven companies began trading in the U.S. from 2008 to 2017.

Now that we have highlighted some of the filing activity, let’s shift over to the results of past filing activity.

https://woodruffsawyer.com/wp-content/uploads/2018/02/CorpEx-DO-DataBoxFlashReport-Q4-2017-SF-021618_R6.pdf
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Lots of Large Dollar Settlements

BY SETTLEMENT RANGES
Of the 41 settlements entered into through June 2018, 24 of them settled for over $20M for an aggregate payout of $4.7B (59%).  The majority 
of this dollar amount came from one settlement by Petrobras of $3.3B.  The total distribution of settlement dollars were as follows:

Under $10M >$10M to $20M >$20M to $100M Over $100M

41.4%  (17 cases, $77.6M) 24.4%  (10 cases, $153.8M) 24.4%  (10 cases, $362M) 9.8%  (4 cases, $4.1B)

Excluding the settlement by Petrobras, the current median and average settlement amounts thru June 2018 are:

• Median:  $13.0M (as compared to $6.5M for 2017)

• Average:  $35.3M (as compared to $17.4M for 2017)

Given the impact large settlements are currently having on these figures, we expect that both the median and average will likely drop as 
the second half of 2018 unfolds.

TOP FIVE SETTLEMENTS
To date, three of the top five settlements as set forth below involved financial sector companies with Petrobras, the Brazilian energy 
company, topping the list due to a case that involved a wide-scale bribery scandal.

Company Year of Suit Industry Cash Settlement Amount

Petrobras 2014 Energy $3,322,000,000*

Wells Fargo & Company 2016 Financial $480,000,000

Wilmington Trust Corp. 2010 Financial $200,000,000

LendingClub Corporation 2016 Financial $125,000,000

Yahoo! Inc. 2016 Technology $80,000,000

*Includes $372M for 19 additional opt-out settlements

BY COMPANY SIZE
As of the mid-year point, the average settlement amounts for small, middle and large size companies range from approximately $8M to 
$39M with companies below $10B market cap comprising 88% of all settlements:
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BY INDUSTRY
The Petrobras settlement put the energy sector in the lead for total cash settlements to date followed by the financial sector that 
included large settlements by LendingClub ($125M) and Wells Fargo ($480M). 24% of the settlement dollars ($1.1B for 22 cases) were 
paid out by companies in the financial and technology sectors.  Excluding the billion dollar settlement by Petrobras, the following chart 
illustrates settlement dollars by industry sectors:  

Hot Topic – The Cyan Decision
In March 2018, the Supreme Court issued a unanimous decision in favor of investors  the law of the land is that investors can bring suits 
alleging material misstatements and omissions in registration statements pursuant to Section 11 of the Securities Act of 1933 in state 
courts, and these suits cannot be removed to federal court.  This decision puts to rest the confusion surrounding the ability to file such 
suits in state courts versus federal courts that was occurring between certain federal circuits since 2009, and especially, since 2015, 
when filings surged in California state courts.
So what to expect now?  There will undoubtedly be an increase in filings as plaintiffs’ lawyers will be looking for other plaintiff-friendly 
jurisdictions besides California.  An article put out by Davis Polk & Wardwell LLP2  gives us some insights as what to expect next when it 
comes to Section 11 suits filed in state courts:

• Less predictability:  Many states have far fewer, and less predictable, procedural protections than federal court which could result 

in a limited ability to immediately appeal a class certification order, lower pleading standards, and more expansive discovery in scope 

and duration.

• Competing lawsuits:  Competition between plaintiffs’ counsel that could lead to parallel litigation in federal, and one or more state 

courts.  Filings across multiple jurisdictions could lead to inconsistent interpretations of the Securities Act of 1933.

• Corporate governance work-arounds:  More companies may attempt to update their articles of incorporation with a clause 

stipulating that federal court will be the exclusive venue for all Section 11 class actions, a clause often referred to as the “Grundfest 

Solution.”.  Testing of the validity of this clause is already being challenged in the Delaware Chancery Court.   

The irony of the Supreme Court ruling is that it will generate more complications and costs, both of which the Private Securities Litigation 
Reform Act of 1995 and the Securities Litigation Uniform Standards Act of 1998 were put in place to mitigate.  In the long term, it will 
take a combination of corporate and congressional actions to address this matter appropriately.  

In the near term, we are seeing some post-Cyan state litigation activity in New York, Nevada, and Florida state courts in addition to the15 
cases filed prior to the Cyan decision that are still active in California state courts.  Our research has also found that there are active 
cases that were filed pre-Cyan decision in 2016 and 2017 in Arizona, Colorado, Massachusetts, Pennsylvania, Texas, and Washington 
state courts.  More cases of this type will follow.

2 The Supreme Court’s Cyan Decision and What Happens Next  by Michael S. Flynn, Paul S. MIshkin, and Edmund Polubinski III, Davis Polk & Wardwell LLP, May 3, 2018

https://woodruffsawyer.com/management-liability-do/cyan-beaver-decision/
https://woodruffsawyer.com/management-liability-do/ipo-companies-adopting-choice-forum-bylaws/
https://woodruffsawyer.com/management-liability-do/ipo-companies-adopting-choice-forum-bylaws/
https://corpgov.law.harvard.edu/2018/05/03/the-supreme-courts-cyan-decision-and-what-happens-next/
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For More of the Latest News 
We invite you to subscribe to our blog as an additional resource for staying informed on current news and events as it pertains to 
D&O liability. D&O Notebook: Directors & Officer Liability Blog focuses on Management Liability/D&O liability insurance and corporate 
governance matters, including ways to reduce exposure to shareholder lawsuits and regulatory investigations. 

Recent blog posts that may be of interest to you:

• #MeToo and the Boardroom

• Next Gen Board Members: Corporate Board Member Interview  

• FCPA Violations: Still A Big Deal In 2018

• To Defend Or Not To Defend: That Is The Question

We also have timely information on other topics which you can also access by clicking on the following links that you will take you 
directly to various Insights and Alerts provided by Woodruff Sawyers’ team of industry experts:

• Cyber Liability

• Claims

• Employee Benefits

• Mergers and Acquisitions

• Property and Casualty

ABOUT THE D&O DATABOX
D&O DataBox is Woodruff Sawyer’s proprietary director and officer litigation database. Included within the D&O Databox is information 
concerning every securities class action lawsuit filed against public company directors and officers since 1988. Woodruff Sawyer uses the 
D&O DataBox to help our clients model their D&O litigation-related risk.  For questions about the D&O DataBox, please contact Donna 
Moser (dmoser@woodruffsawyer.com or 415.402.6526).

 

As one of the largest insurance brokerage and consulting firms in the US, Woodruff Sawyer protects the people and assets of more than 4,000 companies. We provide expert 

counsel and fierce advocacy to protect clients against their most critical risks in property & casualty, management liability, cyber liability, employee benefits, and personal 

wealth management. An active partner of Assurex Global and International Benefits Network, we provide expertise and customized solutions where clients need it, with 

headquarters in San Francisco, offices throughout the US, and global reach on six continents. For more information, call 844.972.6326, or visit woodruffsawyer.com. 

https://woodruffsawyer.com/insights/?_topic_areas=management-liability-do
https://woodruffsawyer.com/management-liability-do/me-too-boardroom/
https://woodruffsawyer.com/management-liability-do/next-gen-board-members/
https://woodruffsawyer.com/management-liability-do/fcpa-violations-2018/
https://woodruffsawyer.com/management-liability-do/defend-or-not-to-defend/
https://woodruffsawyer.com/insights/?_topic_areas=cyber-liability
https://woodruffsawyer.com/insights/?_topic_areas=claims
https://woodruffsawyer.com/insights/?_topic_areas=employee-benefits
https://woodruffsawyer.com/insights/?_topic_areas=mergers-acquisitions
https://woodruffsawyer.com/insights/?_topic_areas=property-casualty
http://woodruffsawyer.com

