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2020 Third Quarter DataBox Report

D&O Litigation On the Rise After Former Reprieve
Executive Summary
The headline for Woodruff Sawyer’s Mid-Year Flash Report was that filings in 2020 were down. Even with the high number of cases still
open, the fact that filings were down felt tentatively promising.
This data snapshot from Woodruff Sawyer’s D&O DataBox—our proprietary database of D&O-related litigation—updates the picture
when it comes to D&O litigation trends through the third quarter of 2020. Unfortunately, things are trending in a mostly grim direction.
Two takeaways:
• The global pandemic and social upheaval are dominating the headlines and have affected management liability matters.
• Filing activity and settlements have followed some basic norms over the past few years––high activity and high settlement dollars with
the usual defendants: IPO companies, foreign companies, and high-profile, established companies.

Filing Activity Is Back Up
157 Cases were filed as of September 30, 2020.
Filings had dropped from a high of 26 cases in March to a low of 11 cases

2020 Case Count Trending
Towards 5-Year Average

in May. Activity has risen back up to 24 cases filed in September.
The drop was most likely attributable to the effects of the pandemic in
which law firms and courts were adjusting to the lockdown.
Will there be over 200 cases in 2020?
• With an average of 17.4 cases filed monthly through 3Q 2020, nearly
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210 cases could be filed in 2020.
• Cases are higher than the 10-year average of 175 cases per year and
trending toward the 5-year average of 217 cases.
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Filings dropped from March to May, but are now rising.
THROUGH Q3 2020: 157 Cases
THROUGH Q3 2019: 211 Cases
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Section 11 Claims Activity
is Steady
There continues to be steady activity in Section 11 claims filed
with 2.5 cases filed per month.
Parallel filings against IPO companies appear to be trending
downward—a sign that the Sciabacucchi decision, followed by
a recent dismissal in California state court, might be starting to
have an impact on filing venues.
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Parallel Filings Against Companies
are currently down from 2019.

23

CASES FILED

38%

24%

2019

THROUGH 3Q 2020

15% of Total Filed

GAME-CHANGING DECISION IN IPO LITIGATION >
D&O Notebook, September 3, 2020

Event-Driven Activity: COVID-19

COVID-19 Cases by Industry
8

Healthcare

12% of the cases included allegations related to COVID-19
matters against companies from various industries and
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Financial

affecting companies both small and large.
Two of the companies have also been sued derivatively.
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$117B
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S&P 500 Companies Sued:
An Uptick in Percent Sued

All Cases Filed in 2020, by Market Cap
21%

Over $10B

11% of the cases filed were against S&P 500 companies.
A sample of the companies sued:

39%

>$2B to $10B

• Coty Inc. (Household & Personal Products)
• Becton, Dickinson (Medical Devices)

28%

>$250M to $2B

• Carnival Corporation (Travel Services)

$0 to $250M

• HP Inc. (Computer Hardware)

12%

• Wells Fargo & Company (Banking)
Filings against these companies make up a significant
portion of large companies of over $10 billion in market

THE END-OF-YEAR RESULT WILL LIKELY EQUAL
OR EXCEED THE 10-YEAR HIGH OF 9.4% IN 2019.

capitalization being sued (15 of 33 cases filed).

Foreign Company Activity Not Slowing Down
Cases filed against foreign companies show no sign of slowing down in 2020 with 48 cases filed through September 30, 2020.
While 20 cases have been filed against companies located in China, an additional 28 cases have been filed against companies in 14 other
countries located across all global regions.

Further impacting the foreign filer
numbers: companies with very large
market caps have been sued.

Securities Class Action Suits: Foreign v.
Domestic Issuers

BAIDU, INC.

COUNTRIES INCLUDE:

CHINA - $60B

AUSTRALIA, BERMUDA,

HDFC BANK, LTD

BRAZIL, CANADA,

INDIA - $105B

CHINA, GERMANY,

69%

MYLAN N.V.

UK - $21B
SASOL LIMITED

ISRAEL, NETHERLANDS,
NORWAY, SOUTH AFRICA,

31%

SWITZERLAND,
UNITED ARAB EMIRATES,

S. AFRICA - $21B
XP INC.

INDIA, IRELAND,

UNITED KINGDOM.
FOREIGN COMPANY
CASES

US COMPANY
CASES

BRAZIL - $19B
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Settlement Activity Has Been Robust
Over one-third of the settlements reached this year have ranged from $20 million to $350 million and comprise 85% of the total
settlement dollars. These large-dollar-amount settlements are currently driving up the annual average and median settlement
amounts to surpass the 10-year averages.Total settlement dollars through 3Q 2020 are equal to 91% of the 10-year average of
$2.2 billion per year. With one quarter remaining, will total settlement dollars in 2020 exceed the 10-year average?

$2.0B

2020’s Top 11 Settlements Through Q3
Entity

60 SETTLEMENTS
THROUGH 3Q 2020

Suit Year

Industry

Amount

First Solar, Inc.

2012

Technology

$350M

Signet Jewelers Limited

2016

Retail

$240M

Snap, Inc. (Federal & State)

2017

Technology

$187.5M

Equifax, Inc.

2017

Services

$149M

JAN

Average and Median
Settlement Amounts
AVERAGE

MEDIAN

FEB

DaVita Inc.

MARCH

2017

APRIL

Services

$135M

The Southern Company

2017

Utilities

$87.5M

MetLife, Inc.

2012

Financial

$84M

SeaWorld Entertainment, Inc.

2014

Services

$65M

Community Health Systems, Inc.

2011

Services

$53M

Through
Q3 2020

$33M $12M

2019

$37M $14M

Zimmer Biomet Holdings, Inc.

2016

Biotech

$50M

$30M $8M

HD Supply Holdings, Inc.

2017

Services

$50M

Through
Q3 2020

Additional large dollar settlements in 4Q 2020 could
move these numbers up to equal or exceed the 2019
average and median.
Total settlement dollars through 3Q 2020 are equal to
91% of the 10-year average of $2.2 billion per year.
With one quarter remaining, will total settlement
dollars in 2020 exceed the 10-year average?

Percentage of Settlement Dollars by Industry
Technology
($683M)

34.1%

Services
($485M)

24.2%

Trade/Retail
($301M)

15%

Finance
($173M)
Biotechnology
($108M)
All Other
($254M)

8.6%
5.4%
12.7%
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A High-Profile Derivative Suit Settlement
GOOGLE
In September 2020, Google’s parent, Alphabet Inc., reached a $310 million settlement to
close a derivative suit brought against their directors and officers in which it was mainly
alleged that they had misled investors by covering up sexual harassment and abuse
by executives.
The company has agreed to allocate the $310 million cash settlement over and up to
10 years to fund various initiatives meant to diversify its workforce.
The settlement also includes corporate governance enhancements such as an antisexual harassment program and the convenement of a panel known as the Diversity,

THE ALPHABET INC.
CASE IS THE FIRST
DERIVATIVE SUIT

Equity and Inclusion Advisory Council to oversee these efforts for at least five years.

SETTLEMENT TO

This settlement is notable for the fact that it is the first derivative suit settlement to

ADDRESS THE

address two very high-profile, public matters––the #MeToo movement and the Black
Lives Matter social justice/diversity movement––via the investment of significant dollars
and human resources into the company versus a no-strings-attached cash settlement.
How this settlement will affect other diversity suits that have been filed in recent
months remains to be seen. The differentiating factors that caused the Google lawsuit
to be filed were the result of media reports uncovering alleged abuses that involved
hundreds of millions of dollars and employee protests that kept the negative issues in
the public spotlight.

#METOO MOVEMENT
AND THE BLACK
LIVES MATTER SOCIAL
JUSTICE/DIVERSITY
MOVEMENT.

While the eight companies that have been sued derivatively for social justice and
diversity issues since July 2020 are high-profile companies, the level of abuses alleged
have not involved the combination of events and massive publicity that brought on
Google’s lawsuit and subsequent large-dollar settlement.

Stay Informed
Shareholder class action trends, SEC enforcement actions, corporate governance,
and the issues impacting the personal liability of your directors and officers.
Priya Huskins addresses it all in the D&O Notebook. > SUBSCRIBE TODAY
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