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Woodruff Sawyer is a market leader in private equity, venture 

capital, and transaction risk advisory services. We have been 

working with private equity and venture capital firms at the 

fund level for over 25 years. Fund-level insurance is intrinsic  

to our DNA.

Across our client base of 350+ funds in the United States, a 

wide variety of issues are fundamentally reshaping how GPs, 

CFOs, COOs, and GCs view and consider risk pertaining to 

the funds. The first portion of our 2021 Private Equity and 

Transactional Risk Trend Report offers an in-depth analysis 

of the current trends and how funds can adequately prepare 

themselves as we move into 2021. This year, we’ve also 

expanded our research and analysis with survey results from 

some of the largest insurers underwriting General Partnership 

Liability (GPL) programs at both the primary and excess layers.

On the transaction side, our M&A advisory team consults and 

advises on over 150+ transactions per year, ranging from 

growth equity deals, strategic acquisitions, traditional private 

equity buyouts, and SPAC transactions. The second portion of 

our 2021 Trend Report focuses on current and upcoming trends 

in the Representations and Warranties Insurance (RWI) space 

and includes a general market update, claims analysis, and the 

influx of SPAC deals and how RWI solutions are impacting that 

new and evolving deal mechanism.
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Top Trends

A Perfect Storm in General Partnership Liability
In 2020, we identified several trends that have continued to develop throughout the 
year—namely how the GPL market is hardening and will continue to do so for the 
foreseeable future. We believe this hardening of rates, terms, and conditions will 
continue over the next 12–18 months.

Chief among the reasons for the hardening market is the overall need to right the 
ship in terms of pricing and structure of GPL programs. Over the past several years, 
pricing has been dropping to a point that is not sustainable. Add to this the billions of 
capital flowing into the private equity and venture capital community and the effects of 
COVID-19 on underlying portfolios, and a perfect storm scenario is quickly developing. 
However, there are several ways to mitigate the effects of a changing GPL landscape. As 
General Partners, investors, and BoD seat occupiers are increasingly held responsible 
and accountable for incidents not only within the funds themselves, but also 
downstream at the portfolio companies, we recommend performing a comprehensive 
review of any fund-level insurance programs in place heading into 2021. 

Rising Tide in Transactional Risk
COVID-19 has affected the R&W market as it has everything else, and we’ve seen 
different underwriters react in very different ways. Over time, this has evolved to where 
we now have the ability to underwrite the risk on many transactions with limited or no 
exclusions. The other major trend we have seen is the increase in SPACs and their use 
of R&W to help them move fast and protect themselves. Going forward, we expect to 
see greater use of this product for the distressed sales that are sadly coming, as well 
as increased use of contingent liability and tax products. The market continues to seek 
new ways to help deals get done in creative ways.  
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General Partnership Liability: Market Update

Given the hardening market conditions in the GPL insurance marketplace and 
differences in underwriting guidelines and processes at each of the major insurers, 
private equity and venture capital CFOs, COOs, and controllers would be wise to 
perform a comprehensive review of the fund-level coverage terms, conditions, and 
pricing heading into 2021.

Broadly speaking, a GPL program includes fund-level directors and officers liability, 
employment practices liability, professional liability, and outside directorship liability. 
Across Woodruff Sawyer’s client base of over 350+ fund-level clients and in working 
alongside underwriters across the United States, we are seeing a variety of trends 
developing. While the PE landscape is a bit ahead of their VC counterparts in  
terms of uncertainty and need for rate, we believe these trends hold true for  
both investment vehicles.

Trend #1: Geographic Discrepancies
According to Pitchbook, there are over 26,000 PE and VC funds located in the New 
England and Mid-Atlantic regions. Thus, it is not surprising that the insurance 
marketplace has largely gravitated towards this area of the country over the past 
several years. On the insurer side, many new entrants into the market were putting 
up very competitive capacity and retention options, matched with highly preferable 
pricing. On the brokerage side, new and existing brokers found the space to be highly 
profitable, as losses had not yet accumulated. This caused a scenario where too many 
players on both sides created unreasonable and unsustainable soft market conditions. 
In 2020, we have seen how the rate environment is now dramatically different based on 
geography, as insurers are looking to spread their risk out among different geographical 
locations versus concentrating all of their risk in a few areas.

Trend #2: Increasing Rates, Decreasing 
Capacity, and Retention Rebalancing

As we can see from our survey of all the major GPL insurers, the insurers are looking 
to rebalance their portfolios of risk and capacity in the marketplace. According to one 
underwriter, their team is largely focused on rebalancing and righting the ship in terms 
of rates, retentions, and overall limit capacity versus making large swings in coverage 
terms or conditions.

Overall, prices have been tumbling to a point that is simply unsustainable moving 
forward. In fact, 100% of our survey respondents indicated they would be seeking rate 
increases on renewals in 2021. Sixty-seven percent (67%) of respondents indicated rate 
increase projections of 10%–20% on primary, while 33% indicated the same on excess 
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layers. Taking the survey results one step further, almost 60% of respondents indicated 
a 20%+ rate increase on excess layers, which means the overwhelming majority of 
excess layers will see increases of 10% or more. From our underwriter interviews, we 
also believe the approach to new business and renewal underwriting standards for 
traditional, middle-market PE LBO shops will, generally speaking, be stricter and much 
more pronounced than those for small to large VC funds.

In terms of retention structure, we believe retentions will increase across the board. 
On the VC side of the equation, we expect movement from $100,000 up to $150,000 
or $200,000. Traditional PE LBO shops will see the most significant changes. If AUM 
exceeds $1 billion, managers should expect a retention of at least $500,000 for a $5 
million limit. Under $1 billion, some managers may be able to negotiate retentions in 
the $250,000 range. If there are claims, we would expect these retentions to increase 
even further. 

Finally, with regards to capacity, most underwriters with whom we spoke are looking 
to either: (a) keep their limits the same as expiring; or (b) reduce limits, which will 
simultaneously add additional stress on the excess layers. One insurer mentioned 
“whereas over the past several years where we have seen a $30 million tower split 
between three insurers, that same program may be carved up into 5 or 6 insurers  
in 2021.”

Trend #3: Portfolio  
Company-Centric Underwriting

More than 50% of survey respondents indicated one of the critical elements of their 
underwriting process now pertains to the underlying portfolio. According to one 
underwriter, the performance of the underlying portfolio is the most concerning aspect 
of underwriting new and renewal business for fund-level GPL programs. In recent 
months, we have increasingly seen GPL underwriters pay closer attention and utilize 
stricter underwriting protocols pertaining to the underlying portfolio company and 
investment performance.

Fund managers should expect questions related to quarterly investment reports, how 
the fund is advising LPs about company performance, how the fund is categorizing the 
portfolio company for liquidity, debt levels, etc. We also expect underwriters to look 
deeper into underlying portfolio company financials and the overall investment profile, 
including whether the fund is willing and able to inject additional capital—should the 
company require it. 

We believe the trend towards portfolio company-centric underwriting will continue 
in 2021. One survey respondent indicated that during the period from 2007–2019, 
60%+ of claims were directly related to portfolio companies, and 80% of the total 
loss dollars were attributable to portfolio companies. Another underwriter indicated 
upwards of 75% of all GPL-related claims stem from portfolio company claims. So, 
although COVID-19 has likely increased the frequency of claims (more on that below), 

We expect retentions  
to increase across  
the board

For VCs: 
 > Retentions moving to 
$150K-$200K range

For PE LBOs:
 > Retentions moving to  
$500K+ for $5M limit,  
if AUM exceeds $1B

Underwriters Say 
Portfolio Companies 
Have Long Been Driver  
of Claims

Underwriter One: 
 > 60%+ of claims were 
directly related to portfolio 
companies

 > 80% of the total loss 
dollars were attributable to 
portfolio companies

Underwriter Two:
 > Upwards of 75% of all GPL-
related claims stem from 
portfolio company claims
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the underlying portfolio companies have long been a driver of claims. This is the direct 
result of the majority of coverage being geared towards protecting GPs from issues 
at the investment/portfolio company level. With the onslaught of COVID-19 claims, 
underwriters are much more wary of portfolios focused in the Real Estate, Consumer, 
Restaurant, Entertainment, and/or Retail sectors. As we move into 2021, diversification 
among investment sectors will be a hot button. We do not see this trend diminishing 
over the next 12-24 months.

Trend #4: Claims Uptick
While the larger, more severe claims continue to create capacity issues with most 
insurers, there has been an uptick in the frequency of claims over the last several 
years. We expect this to continue in both the short and long term as the full effects of 
COVID-19 take shape. One core insurer we work with mentioned that COVID-19 has 
led to increased claim frequency, with PE/VC E&O claims up approximately 40% from a 
pure number of claims submitted since March 31, 2020.

The majority of insurers have seen frequency upticks in claims arising out of several 
areas, including E&O, Breach of Contract, MAC clause disputes, bankruptcy and/or 
creditor claims, and Outside Directorship Liability. We firmly believe this trend will 
continue in 2021 and beyond. 

From a severity perspective, Employment Practices Liability remains the second 
most prevalent claims area after the general portfolio company issues noted above. 
Exposures such as sexual harassment, discrimination, etc. are still evolving in private 
equity. #MeToo claims are also arising more and more within the PE and VC space.

Trend #5: COVID-19 Coverage Updates, 
Bankruptcies, and Outside Directorship  
Liability Risks

Although recent COVID-19-related events have created a tumultuous and dynamic 
environment, in large part, we do not believe there will be major changes to forms. 
Generally speaking, the trend will more likely be associated with stricter underwriting 
guidelines and portfolio company underwriting versus large swings in the coverage 
terms and conditions. That being said, insurers will likely seek to clarify language 
pertaining to MAC clauses and other specific portfolio company claims scenarios as 
claims continue to develop.

Back to TOC ›

Action Item
Given the hardening market conditions 

in the GPL insurance marketplace and 

differences in underwriting approach 

at the major insurers, private equity 

and venture capital CFOs, COOs, and 

controllers would be wise to perform a 

comprehensive review of the fund-level 

coverage terms, conditions, and pricing 

heading into 2021.

PE/VC Claims Rose 
40% since March 2020

40%
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What Private Equity and Venture Capital Fund CFOs 
Should Expect in 2021

As we move into 2021, we anticipate that the GPL insurance marketplace will continue 
to harden. Depending on geography, we believe rates will increase, retentions will 
remain constant or increase, and insurers will continue to limit their capacity at both 
the primary and excess layers. We believe there will be a much more focused approach 
to portfolio company underwriting, and additional information will likely be required to 
underwrite the same risks that did not need that level of detail previously. 

For limits less than $5 million and funds with less than $100 million assets under 
management (AUM), we continue to expect appetite to be low. Fund managers should 
expect minimum retentions of $150,000, with the market largely heading towards 
$250,000 and minimum premiums of $25,000–$30,000 per million of coverage.

Above $5 million, we believe the marketplace will move more towards the $500,000 
retention, with the potential for $250,000 with no claims. A key driver of retention 
negotiation will be the structure of the fund. VC firms will not experience as significant 
of an increase as their PE leveraged-buyout counterparts, largely driven by the 
bankruptcy concerns noted above from overleveraging the portfolio companies.

As fund managers and general partners approach 2021, we would highly recommend 
a comprehensive review of any and all fund-level insurance coverage in place. There 
are myriad ways to structure and approach a GPL program in terms of manuscript 
endorsements, coverage enhancements, etc. As the marketplace continues to harden 
across the country, a review and benchmarking analysis of current coverage and 
expectations for the upcoming renewal will only benefit the fund and GPs.
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Projections for 2021 Limits & Retentions

 > Low underwriter appetite for limits less than $5 million and funds with 
less than $100 million assets under management (AUM)

 > Underwriters will move towards $500 thousand retention for limits  
above $5 million
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General Partnership Underwriter Survey Results

As part of a comprehensive approach to client advocacy, a good broker will listen to 
their insurer and underwriter partners to better understand their view of the world, 
including their current appetite for risk. The Woodruff Sawyer Private Equity and 
Venture Capital Practice is in conversation with the top GPL insurers every day.

This year, we’ve expanded our market analysis and trending to include a survey of 
22 insurance partners with whom we place fund-level GPL insurance around the 
United States. We asked questions regarding the current risk environment, fund size 
specialization, future retention and pricing expectations, and differences in approach to 
primary versus excess layers of coverage. Our survey includes responses from top GPL 
insurers including: CNA, Chubb, Travelers, AIG, CV Starr, Great American, The Hartford, 
QBE, Argo, and Sompo, among others.

Back to TOC ›

A good broker will listen to their insurer 

and underwriter partners to better 

understand their view of the world, 

including their current appetite for risk.At this point, it’s the performance of the underlying portfolio that 

is the most concerning. The strong majority of claims we see are 

derived directly from the portfolio companies, whether that be the 

result of a bankruptcy or an issue that may arise during the exit 

process. I will also note that the percentages listed are based on 

country-wide numbers. The changes we are seeing on renewals in 

New York are drastically different than those that we are seeing 

on West Coast business.” 

― Underwriter weighs in on their main concerns for fund-level coverage

“
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A

Where does your team specialize in terms of size of 
fund-level managers? Check all that apply.Q1

Across the PE and VC space, there is still healthy interest from the insurance marketplace 

to underwrite GPL programs for funds of all sizes across the lower, core, and upper 

middle market.

71% 86% 86% 86%100%

<$250M $250–
$500M 

$500M–
$1B 

$1B–
$5B 

$5B+

100%
of underwriters 
specialize in $1 billion–
$5 billion fund level 
managers

2020 SURVEY RESULTS

General Partnership Underwriter Survey Results
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A

How is your underwriting team viewing  
GPL renewals this year?Q2

Similar to what we found in individual underwriter interviews, 100% of underwriters 

surveyed expect to see a rate increase of some kind, no matter the sector or size of the 

firm or fund.

100% 0%0%

Rates
Increasing 

Rates About
the Same 

Rates
Decreasing 

100%

2020 SURVEY RESULTS

of underwriters 
say rates will 
increase

General Partnership Underwriter Survey Results
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A

When looking at primary renewals, what rate  
increase/decrease are you seeing as the average?Q3

Underwriters are concerned with rate, particularly on the primary layers where frequency 

and severity play a large part. The historical soft marketplace has created significant rate 

compression on the primary layers of coverage. 

0% 0% 0%14% 86%

-5% to -10% +5%–10% +10%–20% +20%+Flat Rate

86%
of underwriters see 
10%–20% increases 
as the average

2020 SURVEY RESULTS

General Partnership Underwriter Survey Results
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A

When looking at excess renewals, what rate  
increase/decrease are you seeing as the average?Q4

Rate compression on the primary layers in GPL programs has created even more 

compression on excess layers. The need for rate increases on the upper layers is even 

more exaggerated. From our discussions with underwriters, the largest rate increases 

will likely be seen on the first and second excess layers.

0% 0% 14%

-5% to -10% +5%–10% +10%–20% +20%+Flat Rate

43% 43%

43%
of underwriters see 
10%–20%+ increases 
as the average

2020 SURVEY RESULTS

General Partnership Underwriter Survey Results
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A

When considering renewals, would you say retentions 
are increasing, decreasing, or staying the same?Q5

Across the PE and VC spectrum, underwriters are seeking to increase the retention structure. 

Whether that’s moving from $100,000 to $200,000 for sub-$1 billion VC firms, or from 

$250,000 to $500,000 for traditional PE LBO shops, underwriters are expecting retentions to 

increase almost across the board.

86% 0% 14%

DecreasingIncreasing Same

86%

2020 SURVEY RESULTS

of underwriters 
say retentions 
are increasing

General Partnership Underwriter Survey Results
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A

What is the average retention you are quoting  
on new business and/or renewals?Q6

Based on market feedback and underwriter interviews, retentions will be largely dependent 

on PE versus VC, as well as fund size in terms of AUM. VC firms that are sub-$1 billion AUM 

should expect retentions to start around $100,000. PE firms (especially more traditional 

LBO PE firms) with greater than $1 billion AUM should expect renewals to be quoted with 

retentions of $500,000+.

43% 0%29% 29%

$250,000$150,000
or Below

$500,000 >$500,000

43%
of underwriters are 
quoting retentions 
of $250,000

2020 SURVEY RESULTS

General Partnership Underwriter Survey Results
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A

When considering renewals, would you say limits  
are increasing, decreasing, or staying the same?Q7

Depending on how the current limit is structured, limit adequacy may not be a concern.  

For firms with more than $5 or $10 million in primary limits, we expect that underwriters will 

reduce the limit to $5 million at renewal. For example, a GPL tower that has historically had 

three insurers, each with $10 million limit exposure, may require six insurers of $5 million per 

insurer in 2021.

43%0% 57%

DecreasingIncreasing Same

57%

2020 SURVEY RESULTS

of underwriters 
say renewal limits 
are staying the same

General Partnership Underwriter Survey Results
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Representations and Warranties Insurance:  
Q3 2020 Market Update

It has been a disruptive year to say the least, and M&A deals are no exception.  
COVID-19’s impact on transactional insurance like representations and warranties is 
coming into clearer focus, but continues to evolve—as are mergers and acquisitions.

The good news is that we are starting to see more deals and the exclusions in reps 
and warranties policies are becoming more specific (rather than the broad COVID-19 
exclusions we saw earlier this year). 

Pricing for coverage has remained fairly constant and we’re seeing a slight trend 
towards minority investments, which comes with specific considerations for reps and 
warranties coverage.

COVID-19 Impact
Since we last wrote about COVID-19’s impact on reps and warranties insurance 
in March, we’ve seen some shifts. Back in March, COVID-19-related exclusions were 
beginning to emerge and now, in August, we’re seeing some new trends.

Initially, most underwriters were looking to add very “blanket” or “broad” exclusions, 
for example, “loss based upon, arising out of or resulting from losses to the extent 
attributable to COVID-19.” It would be easy to link practically any claim to COVID-19  
with this type of exclusion.

Trending Towards Event-Specific Exclusions
Now we are seeing an increased amount of underwriters offering “underwriting to risk” 
in reps and warranties. This usually means restricting the exclusion to the event that 
impacts the supplier and customer contracts. One example would be the inability to  
get raw materials and the company’s inability to perform services or create goods  
under contract.
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The policy’s exclusion language might read  
something like:

 > Losses arising from the effects of the COVID-19 disease and/or SARS-
CoV-2 virus on supply chain disruptions and non-performance of services.

COVID-19’s impact on transactional 

insurance like representations and 

warranties is coming into clearer  

focus, but continues to evolve–– 

as are mergers and acquisitions.
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At the other end of the scale, we are seeing a couple of underwriters offering a very 
tight exclusion with regards to COVID-19, which reads as follows:

With respect to COVID-19, the Policy would not provide coverage for: (a) Losses 
arising out of, relating to or resulting from or to the extent increased by the failure 
to protect any employee, contractor, officer, director, manager, agent, customer, 
client, supplier, distributor or any other person from the transmission of a novel 
coronavirus, including the coronavirus disease (COVID-19) or any evolution 
thereof; and (b) to the extent applicable, breaches of bringdown representations 
to the extent out or resulting from the coronavirus disease (COVID-19).

Pricing Updates
The only underwriter who has formally stated that they are lifting their base rate  
on reps and warranties insurance is AIG. Other than that, pricing has remained  
fairly constant. 

We have found that price is very rarely the deciding factor with this type of coverage.  
On the other hand, coverage can vary greatly between different underwriters. For 
example, willingness to cover minority investments with 100% coverage, to cover the 
exclusion of multiple damages, or even the willingness to cover cyber risks is a much 
greater factor for our clients.

Deal Flows are Back
By May, weekly reps and warranties insurance submissions had dropped by more 
than 70%. We are glad to say that in the past two months, deal flow is back on  
the rise.

Some key points  
about this language:

 > Part (a) only excludes loss 
arising from the target 
company causing infection 
in others and employees.

 > Part (b) affects the interim 
period. The Interim period 
is the time between 
the sign and the close 
of a transaction—which 
could be a few days 
or sometimes up to a 
year. Part (b) would give 
the underwriter the 
opportunity to reassess 
the potential impact of 
COVID-19 at the time of 
closing. If nothing had 
occurred or if there were 
a simultaneous sign and 
close, this part would  
not apply.

Policy Submissions are on the Rise 
Euclid Transitional Global R&W/W&I 2020
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The first group back to the deal table was the strategic buyer, rather than financial 
buyers like private equity (with the exception of SPACS) which are out in force. 

First, we noticed deals that had been put on hold due to COVID-19 coming back. Then 
we saw our strategic buyers going out to source new deals, mostly in more traditional 
markets like manufacturing or semiconductor. 

The other trend is that hospitality deals that were beginning pre-COVID but were put on 
hold, are now reappearing at greatly reduced enterprise values.

While in the last month we’ve begun to see distressed deals, many other businesses 
are not considering discounting their businesses beyond pre-COVID-19 valuations.

Minority Investments Trends
At the beginning of the year, we had noticed a slight trend towards minority 
investments, mostly from private equity firms. In the post-COVID deal world, however, 
we are beginning to see it in the SPAC space, too. The issue for reps and warranties 
insurance is whether coverage is pro rata of the equity investment or 100%.

For instance, Company A is valued at $100 million. Private equity company wants to 
pay $25 million and own 25% of the share capital. When it comes to the question of 
representations and warranties coverage, the issue becomes whether they just want to 
cover their share 25% pro rata or 100%. 

If they simply cover their share and there is $100 in losses, for example, they’d receive 
$25. If they cover 100%, they’d receive the full $100. However, there is a limit to the 
number of markets that will provide that kind of coverage, which inevitably leads to it 
being more expensive. 

If minority investments are less than 50%, it’s a very restricted market for 100% reps 
and warranties coverage, but it is available at a materially higher price.

In closing, we are seeing a rapid change in reactions to COVID-19 from March until now. 
We expect the market to continue to change as the economic impact of the pandemic 
continues to be revealed. We are impressed by our colleagues in the market who have 
stepped up to the challenge and found ways to stay commercial. We look forward to 
continuing to adapt and keep our clients up-to-date on a market that is changing on a 
weekly basis. 
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Do Reps and Warranties Policies Actually Pay Claims?

The representations and warranties insurance (RWI) product has become ubiquitous in 
the M&A world. Over 75% of deals done by private equity firms now use RWI and that 
number is around 50% for deals done by strategic buyers. The reps and warranties 
insurance policy, if properly negotiated, brings with it several benefits. Some of these 
include, among many others, the deal parties’ ability to eliminate escrows, to structure 
the deal with a minimal or zero seller indemnity, and to shift the risk of a breach of the 
seller’s reps from the deal parties to a AAA-rated insurer. But the logical question that 
follows is: Do these policies actually pay claims?

The answer seems to be yes. In an August 2020 published survey conducted by 
Lowenstein Sandler, 87% of survey respondents said that at least a partial payment was 
negotiated for all reps and warranties claims that exceeded the self-insured retention. 
The survey respondents, however, noted that a large percentage of the claims resulted 
in a loss that fell entirely within the retention amount set in the policy. This outcome 
likely had some buyers questioning the usefulness of the RWI policy, at least in relation 
to run-of-the-mill losses. Like for any other product on the market, the utility of the RWI 
policy must be considered in relation to its pricing.

How is an RWI Policy Priced?
Typically, the pricing element of an RWI policy consists of two components. First is the 
retention, which is essentially a deductible and is calculated as a percentage of the 
enterprise value of the deal. Second is the policy premium, which is calculated as a 
percentage of the policy limit. The current market retention percentage has hovered 
around 1% of enterprise value (although we’ve seen insurers offer 0.75% for larger 
deals). For a $500 million deal, for example, that translates into an RWI policy that will 
not cover the first $5 million of risk. The buyer or the seller, or a combination of the 
two, will need to cover that $5 million of risk out of pocket. Their calculation of whether 
that’s a worthwhile proposition will depend on the premium they’ll pay for the policy.

RWI Premium Pricing Trends
Policy premiums have been on a downward trajectory over the last couple of years 
because of the sheer number of insurers in the RWI market—currently over 20. This 
number creates fierce competition on everything from terms to timing, to pricing—
which, of course, benefits the buyers. Policy premiums currently stand roughly between 
2.5% and 3.5% of the limit bought.

However, despite benefiting from the recent dip in premium pricing, if buyers of RWI 
continue to run into a situation where most of their claims fall within the retention, they 
may pressure insurers to lower the market retention amount. The insurers, however, 
are unlikely to do that without eventually demanding increases in premium pricing. 

87% of buyers and sellers surveyed  

say R&W policies do pay claims... 

with caveats.
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Many insurers had to pay out substantial, multimillion-dollar claims in 2019 and 2020 
and were already weary of the downward premium spiral in the months leading up to 
COVID-19.

What is Happening with RWI Claims?
AIG recently released their annual claims study, the AIG Mergers and Acquisitions 
2020 Claims Report, which provides additional insights into the number and types 
of claims. AIG’s conclusions are closely watched by other insurers and the rest of the 
insurance market. Their study was based on close to 700 claims made during the study 
period, which spanned policies written between 2011 and 2018.

According to the AIG study, while the frequency of claim notification has remained 
constant, averaging one claim for every five policies, claims severity continues to 
increase. The largest claims (those valued over $10 million) constituted 19% of all 
material claims over $100,000 in 2019, up from 15% in 2018 and 8% in 2017. According 
to AIG, the average claim size is now $20 million.

The RWI market has matured substantially over the last few years, drawing larger, more 
sophisticated M&A deals. With the overall increase in the M&A deal size, it is perhaps 
not surprising that AIG notes an increase in the frequency of claims on those larger 
deals (deals valued at $500+ million).

Despite strong competition, continuing annual increases in claim severity and the 
increase in the average size of claims are likely to translate into increased premium 
pricing and limited appetite or range of coverage across the market. We have already 
seen reluctance from the insurers just over the last couple of months to offer coverage 
in excess of $25 million to $30 million on one deal. AIG is predicting a market correction, 
something many other insurers have signaled even prior to the COVID-19 pandemic.

How Easy is it to Get Paid?
Now that we have looked at how likely you are to need to make a claim, let’s look at 
how hard it would be to get that claim paid.

The Lowenstein report asked, “Did the R&W insurer(s) deny coverage for each/all of the 
R&W insurance claims?”

As you can see, 61% of the time there was no need to fight but 39% of the time there 
was an initial refusal.

The largest claims (those valued over 

$10 million) constituted 19% of all 

material claims over $100,000 in 2019, 

up from 15% in 2018 and 8% in 2017. 

According to AIG, the average claim 

size is now $20 million.

Did the R&W insurer(s) 
deny coverage for each/
all of the R&W insurance 
claim(s)?

Lowenstein Survey

Lowenstein Sandler, Getting Paid: A Look at 
Representations & Warranties Insurance

Yes

No

61%

39%
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PERSISTENCE PAYS

Another question asked in the Lowenstein report was: Having been refused initially, 
were you then “able to negotiate a payment for each/all of the R&W insurance claims?” 
As you can see, 87% said yes.

HOW DID YOU GET PAID?

So how was this impressive 87% figure achieved? Did they have to go to court and sue? 
Thankfully, that was the least utilized path.

LET’S HEAR IT FOR THE BROKER

What was most reassuring to us was that the Broker was the most utilized adviser 
retained to resolve the R&W Insurance claim, at 46%.

Having a broker who understands this complex placement and has experience in claims 
handling is vital to making sure that, if the worst happens, your claim gets paid.
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Notwithstanding the 
R&W insurer’s initial 
denial(s) of the R&W 
insurance claim(s), 
was your organization 
still able to negotiate 
a payment for each/all 
of the R&W insurance 
claim(s) with the 
insurer(s)? 

Lowenstein Sandler, Getting Paid: A Look at 
Representations & Warranties Insurance

Yes No

87%

13%

For R&W insurance claims that were ultimately paid by the 
R&W insurer(s), what steps did your organization or advisors 
take to get the claim paid?

Lowenstein Sandler, Getting Paid: A Look at 
Representations & Warranties Insurance

Proof of claim submission 50%

Pre-arbitration/litigation
negotiations with the insurer 46%

Binding arbitration 39%

Mediation 37%

Litigation 20%

Other 1%

Lowenstein Survey

Lowenstein Survey

https://www.lowenstein.com/media/6041/bennettplusjesse-getting-paid_-a-look-at-representations-warranties-insurance-8122020.pdf
https://www.lowenstein.com/media/6041/bennettplusjesse-getting-paid_-a-look-at-representations-warranties-insurance-8122020.pdf


Private Equity and Transactional Risk Insurance Trend Report: 2021 22

woodruffsawyer.com

The Effects of COVID-19 Pandemic  
on the RWI Market

The pandemic reduced the number of M&A deals in the market by over 70% in the last 
few months and introduced additional risks that may result in elevated levels of claims 
in 2020, 2021, and 2022.

Euclid Transactional, LLC’s team shared some of its data collected in the midst of the 
COVID-19 M&A slowdown. Like the rest of the market, they initially experienced a 70% 
reduction in their weekly deal submissions, a considerable reduction in deal size, as the 
companies were putting large transactions on hold, and a slow down in binding of new 
policies, as deals were taking a lot longer to complete. By June and July the M&A deal 
volume picked up and has been steadily recovering, but is still considerably below the 
levels seen in 2019. Euclid’s data mirrors the anecdotal data reported by other insurers 
and brokers during this period.

Insurers who wish to stay in the RWI market are certainly incentivized to continue to 
pay out legitimate claims. They need to do so to ensure that the RWI market maintains 
its momentum. Insurers are also incentivized to calibrate the pricing, structure, and 
coverage of RWI policies so that they remain attractive to RWI buyers. However, if 
insurers are pressured to reduce retention amounts to accommodate more claims, 
they are unlikely to do so without charging higher premiums or imposing significant 
limitations on coverage.  

The Impact of Covid-19 on R&W/W&I - Euclid Transactional 
September 2020 Update: Deal volume has picked up since 
June, but lag 2019 levels  
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More SPACs are Using R&W Insurance 

Recent SPAC IPOs  
over $700M

 > Churchill Capital Corp.  
III and IV

 > Pershing Square Tontine 
Holdings, Ltd.

 > Artius Acquisition Inc.

 > Social Capital Hedosophia 
Holdings Corp. III
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The SPAC Market is Hot
The SPAC market exploded in 2020. SPACs (Special Purpose Acquisition Companies) are 
formed to raise capital through an IPO and to use that capital to acquire and operate 
a business. Over the last few months, SPACs have been increasingly considered an 
alternative and safer investment vehicle and, as a result, have seen a huge increase in 
investor interest in this year’s volatile market. As a result, SPACs have taken up a large 
chunk of the overall 2020 IPO market by both deal count and deal size (around 45%) 
and are now culminating in larger, often multi-billion-dollar M&A transactions. Some of 
the recent large ($700 million+) SPAC IPOs include those completed by Churchill Capital 
Corp. III and IV, Pershing Square Tontine Holdings, Ltd., Artius Acquisition Inc., and 
Social Capital Hedosophia Holdings Corp. III. 

Why SPACs Need to Consider R&W Insurance
Many of the current SPACs are also sponsored by private equity firms. As a result 
of the influx of the private equity firms into the SPAC market and the SPACs’ overall 
increase in size and sophistication, more and more SPAC teams are exploring the use of 
R&W insurance for their business combinations. The main benefits of the use of R&W 
insurance for SPACs include the ability to:

• Execute deals with limited or zero seller indemnity

• Reduce the time spent on representations and indemnity negotiations, especially 
when a SPAC is coming up on its business combination deadline (typically 18–24 
months after IPO)

• More effectively compete with PE firms who are using R&W insurance to sweeten the 
deal for a popular target

• Eliminate the need to file breach claims against the SPAC’s new management team 
inherited from the target entity

• Have the insurer serve as an extra set of eyes on the diligence during the acquisition 
in order to highlight any potential risks not picked up by the SPAC’s diligence team

• Protect the SPAC from seller fraud (e.g. Modern Media’s acquisition of Akazoo)

• Enhance the SPAC team’s reputation through good corporate governance and 
reduced risk of failure

Recent SPAC R&W Deals
Some of the recent SPAC deals that used R&W insurance included the Social Capital 
Hedosophia Corp. acquisition of Virgin Galactic in July of 2019 and the Boxwood Merger 
Corp. acquisition of Atlas Intermediate Holdings in September of 2019.
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How Insurers View SPACs
Insurers are generally open to working with SPACs for the R&W placements for their 
business combinations. Most do not view the placement process any differently 
than the process for an acquisition by a non-SPAC. Many insurers understand and 
are comforted by the idea that the diligence performed by the SPAC team, whose 
main function is on finding and acquiring the best possible target, can often be more 
thorough than the diligence performed for a typical deal.

As a result, the R&W insurance premium that can be achieved for a SPAC deal will be 
in the current 2.5%–3.5% range of limit sought and the retention will stay around 1% of 
the enterprise value of the deal, likely decreasing to .75% for larger transactions.

Some of the following recent trends in the R&W insurance market are also poised to 
benefit SPACs:

• Most insurers are willing to allow for longer interim periods between signing and 
closing of the deal. Many are willing to extend these to 120 days without charging 
additional premium. These longer interim periods may prove useful for SPACs that 
need to go through an extra hurdle between signing and closing, which is obtaining 
shareholder approval.

• More and more insurers are willing to offer 100% coverage for minority investments. 
Considering that SPACs are likely to be in a situation where they are purchasing 
a portion of the target and there is a large degree of management rollover, this 
willingness by some insurers to offer 100% coverage could be of great benefit to 
some SPAC teams. It must be noted, however, that insurers who are willing to stretch 
to a greater degree of coverage for minority investments will charge much higher 
premiums (e.g., 6.5%–8% vs. the typical 2.5%–3.5%). It is also worth noting that if 
100% or similar extended coverage cannot be obtained, most of the insurers that are 
currently in the R&W market are willing to offer pro rata coverage at typical market 
rates(e.g., 25% coverage for a 25% equity investment).

Woodruff Sawyer Projections for the  
SPAC Market
We believe that going forward:

• More SPAC teams, especially those with ties to the private equity world, will use  
R&W insurance for their business combinations.

• More insurers will become more comfortable working with SPAC deals.

• Insurers will offer innovative R&W insurance product adjustments to attract a larger 
number of SPAC deals. 
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Get up to speed with Woodruff Sawyer

 › Reps and Warranties Insurance—The Basics

 › Representations and Warranties Insurance Buying Guide

 › Tax Liability Insurance: The Basics

 › Guide to Middle Market Transactions

 › 2021 D&O Insurance Trends: A Looking Ahead Guide

Get up to speed with Woodruff Sawyer
Sign up for the M&A Blog Series >> 
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