
 Insurance Services | Risk Management | Employee Benefits

INSIGHTS

The first half of 2021 is shaping up to be very different from last year. Interesting trends to watch include the overall rate of filings, 
IPO-related litigation activity, litigation related to de-SPAC transactions, COVID-related litigation, the pace of settlements, and more.

Filings Were Down by 13% 
Compared to 1H 2020
Ninety one cases were filed in the first half of 2021—a 13% 
drop as compared to 2020 for the same period. If this average 
rate of 15.2 cases filed per month persists, we could finally see 
a drop below the 10-year average persists of 186 cases for a 
total of approximately 182 cases filed in 2021. Not since 2016 
have we seen a possible drop below 200 cases filed per year. 
This, of course, assumes that filing activity does not pick up in 
the second half.

Parallel Filing Activity for Section 11  
IPO Cases Drops
In 2019, filing activity for the decade peaked at 268 cases. This 
was driven in large part by an increase in filing activity against 
IPO companies for Section 11 allegations in which they were 
being sued in both federal and state courts. This rash of 
parallel filings resulted from the Cyan Supreme Court decision 
in March 2018 allowing Section 11 cases to continue to be 
filed in state courts. In good news, the March 2020 Delaware 
Supreme Court in Sciabacucchi, which held that exclusive 
federal forum provisions are facially valid, seems to be having 
an impact on parallel filings.1 
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Shifts in Securities Litigation Trends Worth Watching

The Number of Securities Class Actions 
Filed Has Dropped (so far).

1H 2020 1H 2021

13% Decrease

105 91

Parallel Cases Filed Against IPO 
Companies Going Down

Time  
Period

Parallel Filings  
(% of Section 11 IPO filings)

2019 51% of 71 cases

2020 52% of 31 cases

1H 2021 18% of 11 cases

Good News for 2021: Section 11  
Litigation Should Start to Ease >>

1 �“More�Good�News�on�Section�11�Cases�for�Newly�Public�Companies”,��
The�D&O�Notebook,�published�on�May�19,�2021

https://woodruffsawyer.com/do-notebook/improve-risk-profile-federal-forum-provisions-sciabacucchi/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/do-notebook/good-news-section-11-domo/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
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The chart on the right shows a breakdown of the Section 11 IPO cases filed 
by court venue in 1H 2021. Six of the eight cases filed in federal court 
involved companies that had exclusive federal forum provisions in 
their charter documents (five are incorporated in Delaware and one is 
incorporated in Cayman Islands).

Minor Drop in Filing Rate of Section 11 IPO Cases
Although there has been a drop in parallel filing activity against IPO 
companies, the rate of stat filings is currently comparable to total filings  
for 2020.

So, while there has been a drop in the number of venues in which the cases 
are filed, there has been no significant decrease in the rate of filings 
against IPO companies in the first half of 2021. There is a three-year statute 
of limitations for S-1 registration statements used by IPO companies.
The majority of these cases—64% (7 of the 11 cases)—were filed against 
companies that went public in 2020.

Filings Against SPAC-Related Companies Increase
Of the Section 11 IPO lawsuits filed since 2019, two were filed against  
de-SPACs, which are special purpose acquisition companies that went 
public and fulfilled their mandate to merge with or acquire a private 
company within a specified time period.

Separately, 12% of the SPACs that went public since 2019 that have 
completed mergers/acquisitions (the “de-SPACs”) have had post-business 
combination Section 10-b5 claims filed against them that did not include a 
Section 11 claim (12 of 98 companies). Of course, these lawsuits could be 
later amended to include Section 11 claims (which occurred in one case 
filed in 2019). 

In addition to the Section 10b-5 claims made in these suits, plaintiffs are 
also including Section 14(a) claims for post-closing damages pertaining to 
disclosures made in proxy statements that were issued in order to obtain 
shareholder approval for the de-SPAC transaction.

See page 6 for a chart showing the growing number of SPAC-related 
securities litigation cases since 2019.

As Predicted:  
More SPACs Are Leading to More Litigation >>

Section 11 IPO Cases Filed 
2020 vs. 1H 2021
Rate of filings is comparable  
to 2020 total.

2020
(31 of 210 cases)

1H 2021
(11 of 91 cases)

15% 12%

Section 11 IPO Filings  
by Venue in 1H 2021

Federal
Court 7

2State
Court*

2State and 
Federal Courts*

*All�state�court�cases�were�filed�in�New�York�against�
companies�headquartered�outside�of�the�U.S.�that�
lacked�exclusive�federal�forum�provisions�in�their�
charter�documents.

https://woodruffsawyer.com/industries/spacs/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/industries/spacs/current-trends-spac-process/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/do-notebook/more-spacs-leading-more-litigation/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/do-notebook/more-spacs-leading-more-litigation/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
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The plaintiff bar’s focus on de-SPAC transactions is relatively new and is also 
likely to be a growing part of their business. The number of cases brought 
in the first half of 2021 are significant given the relatively short time spans 
that many of these de-SPACed companies have been reporting as a public 
company. We expect to see more such suits filed, since, as of June 30th, 
2021, there were 421 SPACs searching for M&A targets. The following is a 
breakdown of securities class actions filed against SPAC-related companies 
in the past two and a half years:

A Steady Stream of COVID-Related Cases Filed
Twelve percent of the 91 cases filed in the first half of 2021 had COVID-
related allegations. This brings the total of COVID-related cases filed since 
the advent of the pandemic to 31. There was an average of 1.8 cases filed 
per month in 1H 2021 as compared to 1.7 cases filed in 2020. The following 
is a breakdown of the 11 cases filed in 1H 2021:

COVID-Related Securities Class Actions Filed in 1H 2021

Biotechnology Technology Other
• AstraZeneca plc

• bluebird bio, Inc.

• CytoDyn, Inc.

• Decision Diagnostics Corp.

• Emergent Biosolutions, Inc.

• Ocugen, Inc.

• Array Technologies, Inc.

• Lizhi Inc. (sued in both state and 

federal courts)

• Tyson Foods, Inc. (Manufacturing)

• Verus International, Inc. (Trade/Retail)

SPAC-Related Companies and 
Securities Class Actions Filed

Year  
of Suit

Number  
of Cases

Cases per 
Month

2019 2 cases filed 0.2

2020
5 cases filed  

a 150% increase  
from 2019

0.4

1H 
2021

15 cases filed  
a 200% increase 

from 2020
2.5

You can learn more on this topic by by watching 
our recent webinar with Cooley and Nasdaq,  
SPAC Litigation Update >>

https://woodruffsawyer.com/ub/spac-litigation-update-july-2021/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/ub/spac-litigation-update-july-2021/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/ub/spac-litigation-update-july-2021/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
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Filings by Industry, Size,  
and Location
Tech and Biotech Comprise the Majority
Currently, over half of the securities class action suits filed in  
1H 2021 involve companies in technology and biotechnology 
sectors (53% as compared to 47% filed in 2020). 85% of 
the cases were filed in four industry sectors—technology, 
biotechnology, manufacturing, and financial (as compared to 
74% in 2020). The following is a breakdown by industry sectors 
in 1H 2021.

More Smaller Companies Sued
There has been a shift from 2020 in the proportion of  
micro-cap and large cap companies being sued:

• Micro-Cap: Increase in $0 to $250 million from 12% in 2020  

to 20% in 1H 2021

• Large Cap: Decrease in >$10 billion from 24% in 2020 to  

16% in 1H 2021

Despite the overall drop in suits against large market cap 
companies, large, brand-name companies were the recipients 
of lawsuits:

Fewer Internationally Headquartered 
Companies Sued
Filings against companies headquartered outside of the US  
are down in 1H 2021 (21% as compared to 34% in 2020). 

The majority of these foreign companies were headquartered 
in China, with the remainder located in Canada, Germany, 
Switzerland, and the United Kingdom.

Cases Filed in 1H 2021 by Company Size

$0 to $250M 20%

>$250M to $2B 42%

>$2B to $10B 23%

Over $10B 16%

Class Action Suits Filed in 1H 2021,  
By Industry Sector
53% of cases targeted tech and biotech.

Technology
30%

Biotechnology
23%

Financial
12%

Manufacturing
20%

Services
7%

All Other*
8%

*All�Other:�Energy,�
Trade/Retail�and�
Transportation�

Cases Filed in 1H 2021:  
US vs.Foreign Companies
Filings against foreign entities down from 2020.

Foreign Company
Cases (Excl. China)

7%

14%Foreign Company
Cases (China Only)

79%U.S. Company
Cases

*Cases�filed�against�Chinese�HQ�companies�=13
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Settlement Activity in 1H 2021
Forty one settlements were reached in 1H 2021 for an aggregate amount of $700 million. The following charts set forth the top 10 
settlements and breakdown of all settlements by industry in 1H 2021.

Top 10 Settlements in 1H 2021

Entity Suit Year Industry Amount

Granite Construction Incorporated 2019 Construction $129M

Tableau Software, Inc. 2017 Technology $95M

Corrections Corp. of America 2016 Financial $56M

CenturyLink, Inc. 2017 Technology $55M

JELD-WEN Holding, Inc. 2020 Manufacturing $39.5M

WageWorks, Inc. 2018 Services $30M

GreenSky, Inc. 2018 Technology $27.5M

Esperion Therapeutics, Inc. 2016 Biotechnology $18.25M

Universal Health Services, Inc. 2016 Services $17.5M

Baxter International, Inc. 2019 Technology $16M

Percentage of Settlement Dollars by Industry (Through 1H 2021)

All Other* 
($19M)

2.8%

Energy
($22M)

3.1%

Services
($72M)

10.3%

Biotechnology
($73M)

10.5%

Manufacturing
($74M)

10.6%

Finance
($85M)

12.1%

Construction
($129M)

18.4%

Technology
($226M)

32.3%

*All�Other:�Mining�($1M),�Transportation�($8.4M)�&�Utilities�($10M)�
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IPO Companies and  
Section 11 Settlements
In 1H 2021, eight settlements involving Section 11 
suits against IPO companies reached an aggregate 
of $83.55 million. 

Average Settlements Lower than the  
10-Year Average...So Far
Settlement activity proceeded at a steady pace, a 
rate of 6.8 settlements per month. The current 
average settlement is $17 million, and the median 
settlement amount is $8.5 million. The average 
settlement is below the 10-year average of $29 
million and slightly higher than the 10-year average 
median of $8 million. 

If this trend continues, 2021 may remain below 
these averages and may not reach the $2.2 billion 
10-year average for total settlement dollars. 
However, this remains to be seen as there are over 
500 open securities class action cases yet to be 
resolved, with companies ranging in market caps 
from $5 million to $985 billion.

Will 2021 Be a Low-Key Year with Some Relief?
There are indications that this year will be different from the previous few years of robust activity, particularly if the drop in filing activity 
in 1H 2021 is in fact a precursor of filing activity for the rest of the year, including much less state court activity for IPO companies. 
Section 11 claims against IPO companies do not appear to be coming in at a rate much lower than 2020, so the heightened risk of being 
sued faced by IPO remains, just without the added severity burden of defending securities class actions in state courts in addition to 
federal courts if the IPO company has adopted exclusive federal forum provisions. 

Unfortunately, more filings against SPAC-related companies may pick up the slack. The explosion of SPAC IPOs in the last year and a half 
is a concern for insurance underwriters as they attempt to discern the D&O-related risks for companies that go public through a de-
SPAC transaction. At the current rate of filing activity, de-SPAC-related litigation could comprise up to 17% of the total filings in 2021. 

IPO Section 11 Settlements in 1H 2021

Entity Suit Year Industry Amount

Greensky, Inc. 2018 Technology $27.5M

REV Group, Inc.  
(State – WI and Federal) 2018 Manufacturing $14.25M

Sterling Bancorp, Inc. 2020 Financial $12.5M

UXIN Limited  
(State – NY and Federal) 2019 Services $9.5M

PPDAI Group, Inc.  
(State – NY and Federal) 2018 Financial $9.0M

Osmotica 
Pharmaceuticals plc 
(State – NJ)

2019 Biotechnology $5.25M

Restoration Robotics, 
Inc. 2018 Technology $4.175M

Dropbox, Inc. 2019 Technology $1.375M

Filings Dropped Overall, But SPAC-Related Filings Went Up

SPAC-related securities litigation filings since 2019:

5 2 

15 

2019 2020 1H 2021
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What About the Cost of D&O Insurance? 
With about a dozen new entrants in the management liability insurance market and more expected over the next 12 months, there is 
some hope that this new capacity will increase competition among carriers. This competition could, in turn, relieve some of the upward 
pressure on excess layer rates in 2020. Indeed, by mid-2022 we could potentially see a trend in flat renewals...and even in some cases 
decreased costs. SPACs, however, are unlikely to be beneficiaries of this additional capacity as underwriters are cautious about litigation 
related to the de-SPAC process.2 

Still, the current outlook for the rest of 2021 has more positive signs than we’ve seen for a while. This could mean potential relief to 
some companies—a welcome direction after the hard market for D&O coverage that companies have been grappling with over the past 
several years.

Stay Informed
Shareholder class action trends, SEC enforcement actions, corporate governance, and the issues impacting the personal liability of your 
directors and officers. Priya Huskins addresses it all in the D&O Notebook. 

SUBSCRIBE TO D&O NOTEBOOK BLOG >>

2 �“D&O�Rate�Hikes�Moderate�as�New�Capacity�Arrives”,�Business�Insurance,�published�July�6,�2021

Additional Resources

http://woodruffsawyer.com/insights/do-notebook/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://www.businessinsurance.com/article/20210706/NEWS06/912342985/D&O-rate-hikes-moderate-as-new-capacity-arrives
https://woodruffsawyer.com/do-notebook/do-insurance-ipo-direct-listings/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/industries/spacs/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/industries/spacs/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/events/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/do-notebook/do-insurance-ipo-direct-listings/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/industries/spacs/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/industries/spacs/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
https://woodruffsawyer.com/events/?utm_source=ws-pdf&utm_medium=referral&utm_campaign=databox-midyear-report-2021
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