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Private Equity and M&A Looking Ahead to 2022

When we look across our client base of 375+ funds and 

our advisory work on 150+ middle-market and de-SPAC 

US-based transactions in 2021, a wide variety of issues are 

fundamentally reshaping how GPs, CFOs, COOs, GCs, and 

deal teams view and consider risk pertaining to the funds 

and deals. 

The first portion of our 2022 Looking Ahead Guide offers 

an in-depth analysis of the current trends in the General 

Partnership Liability (GPL) marketplace and how funds can 

adequately prepare themselves as we move into 2022. This 

year, we’ve continued and expanded upon our 2021 survey 

results from some of the largest insurers underwriting GPL 

programs at both the primary and excess layers.

In the second portion of our guide, we focus on trends 

and projections in the Representations and Warranties 

Insurance (RWI) space (including a general market update), 

as well as new trends identified in the increasingly 

competitive middle-market transaction landscape.

Finally, we shift gears from the transactional risk side of 

the equation and focus on private equity and de-SPAC 

insurance due diligence trends based on our work with 

hundreds of transactions across the middle-market and de-

SPAC spectrum.

We at Woodruff Sawyer have been working with private 

equity and venture capital firms at the fund level for 

over 25 years. We also consult and advise on over 150+ 

transactions per year, ranging from growth equity deals and 

strategic acquisitions to traditional private equity buyouts 

and SPAC/de-SPAC transactions. Fund-level insurance and 

transactional due diligence work is in our DNA—we’ve 

infused that into this Guide to the M&A landscape in 2022—

so that you can be prepared for your M&A deals from an 

insurance and risk management standpoint.
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Top Trends

A Calming Storm in General Partnership Liability
In 2020, we identified several trends that have continued to develop throughout 2021—
namely that the GPL rates have been dropping to an unsustainable level for insurers. 
The consensus we heard from top underwriters in the GPL marketplace was that their 
private equity book of business needed significant rate improvement to “right the ship” 
and become more profitable. 

Moving into 2022, the narrative has changed a bit. Underwriters feel the rate shifts in 
2021 have improved profitability and lessened the need for exorbitant rate increases, 
obviously pending year-over-year claims. While pricing is by no means static or 
decreasing, the insurers with whom we spoke feel they’re inching closer to general rate 
adequacy on the primary level. 

The majority of significant rate increases in 2021 were on the excess layers—a trend we 
expect will continue into 2022. The primary reason for this is the significant increase in 
defense costs, leading to an increase in the severity of paid claims. While this creates a 
short-term problem for rates being charged on the higher end of the tower, we expect 
this trend to eventually increase the levels of competition on the primary and lower 
excess levels.

Additional fundraising by the private equity community and increasing portfolio-related 
claims are still driving the need for rate premium increases in 2022, albeit at a lower 
rate. As general partners, investors, and portfolio-company board seat occupiers are 
continuing to be held responsible and accountable for incidents, not only within the 
funds themselves, but also downstream at the portfolio companies, we recommend 
performing a comprehensive review of existing fund-level insurance programs heading 
into 2022. Get more details on trends in the GPL space in the “Private Equity General 
Partnership Liability Market Update” section of this Guide. 
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As we predicted last year, private equity firms saw 
double-digit rate increases, limit reduction, and 
increasing retentions to achieve rate adequacy.
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Top Trends

Hardening Insurance Market for  
Transactional Risk 
We are experiencing the first real hardening market in the representations and 
warranties insurance (RWI) space in recent memory. 

While we believe there are new entrants into the market that will positively influence 
the landscape and heavily increase deal flow, those deals—combined with limited 
capacity and bandwidth issues on the insurer side—will continue to drive rates up for 
RWI policies in the short-term. We believe there will be less and less capacity available 
for small deals or assets with any underwriting concerns. The market continues to seek 
new ways to help deals get done in creative ways.

Back to TOC ›

Three main factors are impacting the general  
rate landscape:

 > Sustained high levels of claims activity

 > Increased deal flow at all ends of the middle market

 > Increased underwriting scrutiny around certain key topics due to  
claims activity

Emily Maier
Senior Vice President, National  
Group Leader — M&A Insurance
emaier@woodruffsawyer.com
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View Bio ›
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Guide to Representations & Warranties Insurance >> 
As representations and warranties insurance becomes increasingly 
mainstream, get a comprehensive look at this facet of coverage.
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Insurance Due Diligence Protects EBITDA
In 2021, we have seen an increased demand for speed and certainty across the 
insurance advisory landscape as our private equity clients look to close transactions. 
While obviously not the top priority on a deal team’s radar, insurance, employee 
benefits, and general risk management concerns are beginning to be greater priorities. 
This renewed attention is due to the opportunity, both at close and post-close, to 
positively impact or otherwise protect the go-forward entity’s year-over-year EBITDA 
margin. In the middle-market space specifically, we have identified several trends 
across our work on 150+ transactions.

With the proliferation of de-SPAC transactions and a number of SPACs looking for 
target acquisitions in a reverse merger, insurance diligence should be an important 
third-party workstream for SPAC deal teams throughout the process. Especially on the 
Management Liability side of the equation, insurance diligence and go-forward strategy 
implementation can be a significant part of the de-SPAC planning process.
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Vice President, Private Equity & 
Transactional Risk Group
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415.399.6392
View Bio ›
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Guide to Middle Market Transactions Due Diligence >> 
Use our Guide to Insurance Due Diligence to help you identify, quantify, 
mitigate, diminish, or otherwise transfer the potential risks that could 
negatively affect EBITDA for the portfolio company.

SPACs: Special Purpose Acquisition Companies >> 
Learn from experts about SPACs (Special Purpose Acquisition 
Companies) from Woodruff Sawyer’s SPAC IPO practice, a recognized 
leader in M&A transactions.
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Private Equity General Partnership Liability: Market Update

Broadly speaking, a GPL program includes fund-level directors and officers liability, 
employment practices liability, professional liability, and outside directorship liability.

Given the recent and projected hardened market conditions in the GPL insurance 
marketplace and differences in underwriting guidelines and processes at each of the 
major insurers, private equity CFOs, COOs, and controllers would be wise to perform a 
comprehensive review of the fund-level coverage terms, conditions, and pricing heading 
into 2022.

Trend #1: Rate Increases Slowing as the  
Ship is Righted 

Last year, 100% of our survey respondents indicated they would be increasing rates in 
2021. Sixty-seven percent (67%) of underwriters projected rate increases of 10%–20% 
on primary, while 33% indicated the same on excess layers. Some private equity firms 
saw rate increases of up to 40% on primary layers. 

The key reason for this across the board was a general rate inadequacy that had been 
accumulating for several years. According to several underwriters, the rate environment 
was unsustainable, and the entire marketplace needed additional rate to “right the ship” 
given loss ratios on the private equity book of business.

The good news is the ship is in a much better condition as we look toward 2022.  
While 90% of our survey respondents still indicated rates would be increasing, 90% 
also indicated the increase would be in the 10%–20% range versus only 67% last 
year, and over 70% of respondents indicated 10%–20% increases on excess layers  

One underwriter we interviewed said this as we move toward 2022: “We’ve come a 
long way, and we are in a much better place than we were a year ago, but there are still 
concerns in terms of general rate adequacy.”

Trend #2: Capacity and Retention 
Rebalancing Act

Based on survey results, the approach to limit and retention rebalancing is still a factor 
for renewals. Thirty-six percent of respondents indicated they would seek to decrease 
capacity, and 100% indicated they would seek to increase retentions this year. The 
thought process here from our underwriter interviews is that claims are still being 
made on the private equity book, and increasing the retention will allow them to not 
seek as much rate as in prior years. 

Dan Berry
Senior Vice President, Private Equity 
& Venture Capital Group Leader, 
Management Liability
dberry@woodruffsawyer.com

415.399.6473
View Bio ›
LinkedIn 

Luke Parsons
Vice President, Private Equity & 
Transactional Risk Group
lparsons@woodruffsawyer.com

415.399.6392
View Bio ›
LinkedIn 

90% of underwriter 
survey respondents 
indicated rate 
increases will range 
from 10%–20%.
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The good news is over 50% of respondents indicated limits would remain the same. 
Generally speaking, capacity is limited to $5 million primary and excess on most  
middle-market private equity firms’ GPL programs. As more renewals achieve that  
$5 million limit, the percentage of programs that will renew with the same limit 
structure will increase. 

On the retention side of the equation, roughly 90% of underwriters we polled indicated 
their retention structure is either $250,000 or $500,000 for both new and renewal 
business. The retention is almost always driven by assets under management (AUM). If 
AUM exceeds $1 billion, managers should expect a retention of at least $500,000 for a 
$5 million limit. Under $1 billion, some managers may be able to negotiate retentions 
in the $250,000 range. If there are claims, we would expect these retentions to increase 
even further. 

Trend #3: Loss Ratios Improving,  
But Largely Driven by Increasing Rate

The improving rate landscape has resulted in general improvements to loss ratios 
based on our interviews with key underwriters, but we should be very careful not to 
confuse the improving loss ratio with decreasing claims. One insurer indicated that 
the past two years of rate increases and improvements “tremendously helped our loss 
ratio,” and another responded, “Yes, our loss ratio is improving, but it’s likely due to 
pricing and rate increases versus losses or claims slowing down.”

Trend #4: GPL Claims Still Largely Driven 
by Portfolio Company Issues

Last year, we noted the majority of insurers have seen frequent upticks in claims 
arising out of several areas, including E&O, Breach of Contract, MAC clause disputes, 
bankruptcy and/or creditor claims, and Outside Directorship Liability. We firmly 
believed this trend would continue in 2021 and beyond, and it has held true  
throughout 2021. 

One underwriter confirmed 80%+ of GPL claims on their book were in some way 
attributable to and being driven by portfolio company-related incidents or losses. 
COVID-19-related bankruptcies have obviously increased, and the frothiness of the 
market has also caused an increase in claims related to bolt-on or add-on acquisitions 
made by platform investments. Whenever a loss or incident arises at the portfolio-
company level, any private equity team members who sit on the board of directors, as 
well as the private equity firm itself, will likely be named in the lawsuit. 

On the fund-level side outside of portfolio-company losses, the main driver of severe 
GPL claims remains to be Employment Practices Liability claims. Exposures such as 
sexual harassment, wrongful termination, and discrimination are still evolving in the 
private equity sector.

One underwriter 
confirmed over 
80% of GPL claims 
in their book were 
attributable to 
portfolio company 
incidents or losses. 
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Trend #5: Portfolio Programs Are Available 
to Some, But Not All

According to our survey, the desire for a portfolio program approach to Management 
Liability insurance has remained the same and will likely continue in the short- and 
medium-term. Some private equity firms will seek to create a “portfolio program” in 
which a single insurer writes both the primary GPL program and then will also write the 
Management Liability policies for all portfolio companies owned by the firm. 

We believe this is a viable method of easing administration of key coverages to the 
portfolio and fund that also allows coverage terms, conditions, and pricing leverage. 
While there are several ways to structure a portfolio-wide program, our survey indicates 
that the desire to build them has remained the same. From our underwriter interviews, 
the thought is that it remains tough to get different underwriting units to communicate 
effectively, and even when they do, the individual underwriting team may not want a 
certain portion of the portfolio.

We believe a broad fund and portfolio-wide Management Liability program makes 
perfect sense for some middle-market private equity funds but not all. Depending on 
investment strategy, number of transactions per year, size of the transactions, and 
general size of the portfolio, this is an area we see continuing to develop in 2022.

Back to TOC ›

Looking Ahead to 2022: D&O Considerations for the Next Calendar Year >> 
In Woodruff Sawyer’s ninth-annual edition of the D&O Looking Ahead 

Guide, we detail what’s happening in the D&O insurance market to 
help you prepare for your 2022 renewal.
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Private Equity Fund CFOs, GCs, and COOs:  
Review Your Coverage in 2022

As we move into 2022, we anticipate that the GPL insurance marketplace for middle- 
market private equity firms will continue on the current course—but at a lesser degree 
than in 2021. The geographic discrepancies between New York and California rating 
methodologies have largely normalized, and we think that will hold true in 2022. Since 
claims are largely being driven by portfolio company losses, we believe the more 
focused approach to portfolio company underwriting will also continue. 

For limits less than $5 million and funds with less than $100 million AUM, we continue 
to expect underwriter risk appetite to be low. 

As fund managers and general partners approach 2022, we highly recommend a 
comprehensive review of any and all fund-level insurance coverage in place. There 
are myriad ways to structure and approach a GPL program in terms of manuscript 
endorsements, coverage enhancements, etc. As the marketplace continues to harden 
across the country, a review and benchmarking analysis of current coverage and 
expectations for the upcoming renewal will only benefit the fund and GPs. 

Back to TOC ›

Fund managers should expect minimum retentions 
of $250,000, with the market largely heading toward 
$500,000 for any middle-market funds with greater than 
$1 billion AUM.
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General Partnership Underwriter Survey Results

As part of a comprehensive approach to client advocacy, a good insurance broker 
partner will listen to their insurer and underwriter partners to better understand their 
view of the world—including their current appetite for risk. The Woodruff Sawyer 
Private Equity and Venture Capital Practice is in conversation with the top GPL insurers 
every day.

This year, we’ve again approached our top insurance partners with whom we place 
fund-level GPL insurance for private equity firms around the United States. We asked 
questions regarding the current risk environment, fund size specialization, future 
retention and pricing expectations, and differences in approach to primary versus 
excess layers of coverage. Our survey includes responses from top GPL insurers, 
including CNA, Chubb, Travelers, AIG, CV Starr, Great American, The Hartford, QBE, 
Argo, and Sompo, among others.

Back to TOC ›

Rates over the last 18 months have definitely increased, however I would 
say at this point, they are plateauing in a way as opposed to continually 
increasing. The private equity losses have not decreased by any means 
which will likely continue to be a driver of the overall rate environment.”

UNDERWRITER WEIGHS IN

“
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A

Where does your team specialize in terms of size of 
fund-level managers? Check all that apply.Q1

Across the lower, core, and upper middle-market private equity space, there 
is still healthy interest within the insurance marketplace to underwrite and 
place GPL programs.

<$250M $250–
$500M 

$500M–
$1B 

$1B–
$5B $5B+

82%
of underwriters 
specialize in 
$1 billion–$5 billion 
fund-level managers

2021 SURVEY RESULTS
20212020

86% 64%

20212020

86% 64%

20212020

100% 82%

20212020

71% 45%

20212020

86% 45%

General Partnership Underwriter Survey Results
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A

How is your underwriting team viewing private equity 
GPL renewals this year?Q2

While a couple of underwriters indicated renewal rates would remain 
similar to last year, the large majority of underwriters will still be seeking 
rates leading into and during the first part of 2022.

Rates
Increasing 

Rates About
the Same 

Rates
Decreasing 

91%

2021 SURVEY RESULTS

of underwriters 
say rates will 
increase

91%
9%

20212020 20212020 20212020

100% 0% 0% 0%

General Partnership Underwriter Survey Results
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A

When looking at primary renewals for private equity 
firms, what rate increase/decrease are you seeing as 
the average?

Q3

Similar to last year, those underwriters who are looking to increase rates for 
2022 GPL renewals are seeking 10%–20% rate increases, on average.

0% 0% 0% 0% 0% 0%14% 86%

-5% 
to -10%

+5%–
10%

+10%–
20% +20%+Flat 

Rate

91%
of underwriters see 
10%–20% increases 
as the average

2021 SURVEY RESULTS

91%
9%

20212020 20212020 2021202020212020 20212020

General Partnership Underwriter Survey Results
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A

When looking at excess renewals for private equity 
firms, what rate increase/decrease are you seeing as 
the average?

Q4

As the ship is righted and primary layers are becoming more rate adequate (pending 
“normal” increases of 10%–20%), excess layers are becoming less compressed 
year over year as compared to last year. The need for large rate increases on the 
excess layers has decreased, as shown here. Last year, 40%+ of survey respondents 
indicated +20% or more in rate, whereas this year, 70%+ have indicated excess 
layer rate increases of 10%–20%, similar to the primary layers. This is a positive 
development in rate adequacy.

43% 43%

91%
of underwriters see 
10%–20%+ increases 
as the average

2021 SURVEY RESULTS

-5% 
to -10%

+5%–
10%

+10%–
20% +20%+Flat 

Rate

0% 0% 0% 0% 14%

20212020 20212020 2021202020212020 20212020

0%91%
9%

General Partnership Underwriter Survey Results
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A

When considering renewals for private equity firm GPL 
programs, would you say retentions are increasing, 
decreasing, or staying the same?

Q5

Underwriters will continue to seek increases in retentions with each renewal. 
While survey respondents indicated all renewals would be increasing, our 
underwriter interviews indicated that the marketplace will likely hold steady at 
a $500,000 claim retention once the program is shifted to that level. In general, 
retention structure continues to depend on AUM.

86% 0% 0% 0%14%

DecreasingIncreasing Same

100%

2021 SURVEY RESULTS

of underwriters 
say retentions 
are increasing

20212020 20212020 20212020

100%

General Partnership Underwriter Survey Results
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A

What is the average retention you are quoting  
on new business and/or renewals?Q6

Depending on AUM, underwriters are still willing to quote new business 
opportunities with a $250,000 retention under $1 billion. Over $1 billion AUM, 
private equity fund managers should expect $500,000+ for a retention per claim 
on a $5 million-limit policy.

45%
of underwriters are 
quoting retentions 
of $250,000 or 
$500,000

2021 SURVEY RESULTS

0%29%

$150,000
or Below

20212020

$250,000

43% 45%

20212020

$500,000

29% 45%

20212020

>$500,000

0%
9%

20212020

General Partnership Underwriter Survey Results
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A

When considering renewals for private equity firms, 
would you say limits are increasing, decreasing, or 
staying the same?

Q7

Similar to last year’s results and supported by this year’s underwriter interviews, 
underwriters are looking to hold limits relatively constant at $5 million per layer. 
The 36% who indicated decreasing limits are likely those who still have primary 
policies with limits >$5 million, and the intent is to lower it to $5 million in 2022.

43% 57%

55%

2021 SURVEY RESULTS

of underwriters 
say renewal limits 
are staying the same

0%

DecreasingIncreasing Same

20212020 20212020 20212020

9%
36% 55%

General Partnership Underwriter Survey Results
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A

Has the desire for a portfolio program approach to 
private equity firms and their portfolio companies 
increased year over year?

Q8

Although many brokers have begun “pushing” or “selling” the portfolio 
program approach to private equity fund managers, the underwriters 
who weighed in on this year’s survey largely have not seen an increase in 
submissions for portfolio programs.

0%

91%

2021 SURVEY RESULTS

of underwriters 
say the desire for 
a portfolio program 
approach has stayed 
the same

DecreasingIncreasing Same

2021 2021 2021

9%
91%

General Partnership Underwriter Survey Results
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Increasing deal flow, de-SPAC transactions, limited capacity, existing markets, and 
general underwriter bandwidth have helped create the first “hard market” for reps and 
warranties insurance (RWI) solutions since the wide adoption of RWI insurance in the 
United States.

The good news is that there is considerable interest from new players in the RWI 
marketplace, and we expect to see additional capacity in early 2022. For the rest of 
2021, however, we believe the market will remain in a hardened place, capacity will be 
more and more limited, and it will be tougher to get smaller deals done. Here are a few 
of the trends we’re seeing and how they’ll impact your 2022.

Trend #1: Additional Fees  
for Deals

It has long been the practice on smaller deals for brokers to take a fee rather than 
commission, to allow them to work on those deals in a cost-effective manner for their 
clients. We have noticed, however, that additional fees are becoming standard for 
all deals regardless of size. At Woodruff Sawyer, we do not charge fees in addition 
to commission. Additionally, if you feel your premiums are suddenly increasing, we 
suggest you make sure it’s not just the premium.

Trend #2: Market Volatility is Leading  
to Appetite Changes Across the  
RWI Marketplace

As the market continues to develop and the rampant influx of deals continues into 
Q4 2021, bandwidth will be limited. This is driving limited appetite for small deals, 
which have quickly fallen out of favor. The RWI market is jammed with too many small 
deals that are chasing too little capacity, and insurers are not able to allocate their 
underwriters’ time to review smaller deals. Some have even set specific minimum 
coverage limits (e.g., $20 million or $40 million). We expect RWI options for deals less 
than $50 million in enterprise value to be scarce leading into the end of the year.

As bandwidth reaches capacity, underwriters will pick and choose only deals they deem 
highly profitable to pursue. We believe there will be limited to no capacity for small 
deals or deals with financial issues or a lack of underwriting.
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Trend #3: RWI Hard Market Will Continue 
Through Q4 2021–Q1 2022

The number of deals has been increasing since the end of 2020. For example, below is a 
snapshot of deals submitted to Euclid, one of the major players in the market.

Insurers across the market are seeing similar trends. They do not anticipate rate 
reductions until deal volume decreases or current or new insurers can offer  
additional capacity.

PRICES HAVE INCREASED
The increased deal volume is causing rate increases—more than any other factor.  
From Q3 2020 to Q3 2021, RWI rates increased from around 2.5%–3% to 3.5%–4%, or 
even higher for more complicated or smaller deals. We believe rates could increase to 
a range of 3.5%–4.5% leading into Q4, the busiest time of year in terms of deals getting 
done. However, as we mentioned in last year’s report, we have found that price is very 
rarely the deciding factor with this type of coverage. Up to a certain point, every buyer 
will seek to minimize spend. On the other hand, coverage can vary greatly between 
different underwriters. 

RETENTIONS ARE REMAINING STEADY
Retentions are staying mostly constant at 1% of enterprise value, with continued 
downward pressure on deals larger than $500m to around 0.75%. We believe this will 
remain the same moving forward in Q4 2021 and into 2022.

Trend #4: Changes on Both the Insurer 
and Broker Sides of the Equation

Staffing has become a constant area of concern on both the underwriting and broker 
sides. As insurers change appetites and new entrants come onto the scene, talent 
grabs are very much an issue affecting the ability to get deals done. Underwriters at all 
insurance outfits are overworked and understaffed, trying to handle the current deal 
volume, resulting in delays in underwriting and a reduced appetite for concessions.

On the broking side, several key teams at major public broking houses lost staff in 
anticipation of mega-mergers that never ended up occurring. We believe the fallout at 
these particular brokerage firms will continue to provide hurdles in properly broking  
deals and ensuring top-tier service to clients. 
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Global RWI Policies Bound
Through July 2021, deal flow and bound RWI policies in 2021 have outpaced 2020 every month. 
We believe this trend will continue throughout the rest of 2021 and into 2022 as deal flow continues to increase.
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R&W — CLAIM PAYOUTS 
ABOVE THE POLICY RETENTION

Woodruff Sawyer’s client base 
is well split between PE and 
Strategic firms. 

Assets / Equipment 5.76

Employment Matters 13.58

Environmental 5.76

Financial Statements 22.22

IP/IT 7.4

Litigation 4.94

Material Contracts 14.81

Noncompliance 11.52

Other 3.29

Product Liability 2.47

Tax 8.23

SETTLEMENTS ABOVE  
THE RETENTION

While assets only make up a 
small percentage of claims 
overall, they account for a high 
percentage of those claims that 
breach the retention, making it 
a low-probability, high-severity 
type of breach.

Assets / Equipment 14.29

Employment Matters 6.06

Environmental 0

Financial Statements 22.22

IP/IT 11.11

Litigation 0

Material Contracts 22.22

Noncompliance 11.52

Other 3.57

Product Liability 0

Tax 0
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On the insurer side, one new insurer has entered the scene while another has left the 
marketplace entirely, and we believe this trend will continue in 2022 with any new 
entrants. As new insurers join the broader group, rates may decrease to at or near  
pre-COVID levels.

Trend #5: Increasing Underwriting Scrutiny 
in Key Areas Such as Insurance and Cyber

In addition to the standard heightened risk areas, or areas where underwriters tend 
to focus their efforts (legal, financials, tax, environmental, etc.), we’ve seen an increase 
in focus in two key areas: insurance and cyber risk. In this hardened RWI marketplace, 
underwriters want to know exactly how a target company approaches risk management 
and cyber security. 

More and more frequently, underwriters will want to see fulsome due diligence around 
the underlying target’s insurance program. Depending on the industry class, they may  
also want to see a more detailed IT and cybersecurity diligence report or memo. If a 
deal team does not perform diligence in these key areas, they should expect additional 
questions and/or exclusionary language related to things like Management Liability,  
Cyber Liability, and Professional/E&O Liability.

Trend #6: Claim Activity Hasn’t  
Changed Much

On the claims side, insurers continue to pay claims at rates similar to those seen in 2020 
and the nature of breaches and claims has not changed substantially from previous years. 
Roughly 20% of policies result in claims, and about 25% of submitted claims result in a 
limit loss. Most of the claims submitted to the insurers are submitted within the first 18 
months after the deal has closed, with the majority submitted within the first 12 months. 
In addition, it appears the larger the claim, the earlier the carrier will be put on notice.

A recent study by Lowenstein Sandler noted that financial statements still form the 
foundation for most reported claims (55%). However, in underwriting, we often  
see insurers place a heavy focus on employment matters and, since COVID-19,  
material contracts. 

Judging by the number of deals that have closed during the COVID period, material 
contracts are likely to result in a larger volume of claims in the coming months. Other 
areas that may be affected by COVID-19 include RWI coverage as an excess layer above 
various primary policies that may deny coverage based on the pandemic, compliance  
with laws (depending on COVID-related laws in the target’s jurisdiction), employment 
matters, and operations.
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Insurance Due Diligence Trends for  
SPAC and de-SPAC Transactions

The Woodruff Sawyer Private Equity Practice Group has advised on thousands of 
middle-market transactions from a due diligence perspective. While insurance and 
employee benefits due diligence may not be the top priority on a private equity, growth 
equity, or SPAC deal team’s radar, we increasingly see it become a more significant 
priority during Phase II confirmatory due diligence. 

There are certainly myriad other priorities during the hectic deal process. Still, a 
comprehensive risk management and insurance strategy can bolster a company’s short 
and long-term EBITDA margin and protect against any potential long-term exposures. 

Considering the proliferation of SPAC IPOs in 2020 and 2021, it’s no wonder we are also 
seeing a sharp increase in de-SPAC transaction due diligence. In these highly complex 
transactions, there are critical nuances from an insurance perspective that must be 
implemented at close when the business combination is completed, and a new publicly 
traded company is formed through the merger.

For more information on the specific nuances to diligence for a de-SPAC transaction 
process, please consult our Guide to Insurance Due Diligence for Middle Market and 
De-SPAC Transactions.

Situations Highlighting the Need for  
Insurance Due Diligence
Among our core, middle-market private equity and de-SPAC transactions, we typically 
find one or more of the following situations is true:

THE TARGET HAS NOT IMPLEMENTED AN ADEQUATE INSURANCE FOUNDATION

With some target acquisitions, the management team has not implemented a solid 
foundation of insurance. As a result, we frequently uncover missing or deficient 
coverage and/or critical exposures that are completely uninsured.

THE TARGET HAS IMPLEMENTED AN ACCEPTABLE FOUNDATION, AND THE CORE 
EXPOSURES ARE ACCEPTABLY COVERED  

Typically, the target does have some form of a foundational insurance program in  
place covering key exposures. Oftentimes, more nuanced coverages—such as Cyber 
Liability, Product Recall, etc.—have been overlooked or simply not purchased due to 
budgetary constraints.
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THERE DOES NOT APPEAR TO BE A COMPREHENSIVE, STRATEGIC APPROACH TO 
INSURANCE AND RISK MANAGEMENT  

While a foundation has been established, the target does not appear to have a long-
term insurance strategy for EBITDA protection and EBITDA margin improvement.

THE TARGET HAS LITTLE TO NO MANAGEMENT LIABILITY COVERAGE IN PLACE  

If the target has obtained Management Liability coverage, it will typically be a small, 
private company D&O, EPL, Fiduciary, and Crime policy. On a majority-control private 
equity transaction, this program will need to be placed into runoff and a new program 
placed. There is much greater nuance and complexity on a de-SPAC transaction as the 
private company transitions to a publicly-traded entity. 

THE TARGET HAS AN INADEQUATE LIMIT OR RETENTION STRUCTURE FOR  
VARIOUS COVERAGES  

In most cases, the decisions behind limits for various coverages on the underlying 
insurance program are driven by total annual cost. As the private equity firm or SPAC 
deal team seeks to close a transaction, limit adequacy should be evaluated, and the 
program improved to state-of-the-art terms, conditions, and pricing.

Back to TOC ›

As the market leader in SPAC and  
de-SPAC transactions, we have 

written numerous articles on this topic.
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Insurance Due Diligence Trends for  
Middle Market Private Equity Deals

We believe the following three areas are going to be focus areas for private equity 
deal teams in 2022 

Using Insurance as a Mechanism to Improve 
EBITDA Margin
Private equity firms care about adjusted EBITDA margin, pure and simple. If EBITDA 
improves over time, the private equity firm will earn money on their investment in a 
portfolio company. What we’ve seen and believe we will continue to see throughout 
2022 and beyond is private equity firms starting to realize that insurance can and 
should be used to not only protect EBITDA by covering claims, but also improve 
EBITDA margin via premium reallocation or decreases. By adjusting the structure of an 
insurance program and thinking more strategically about risk, portfolio companies can 
increase EBITDA margin year-over-year.

Few insurance brokerage firms think about insurance in this manner as relates to the 
private equity world. However, many private equity firms are expanding operations-
oriented roles to focus more on insurance as a mechanism by which EBITDA margin can 
be improved year over year. For example, can the portfolio company take on additional 
risk in the form of deductible or retention structure to gain leverage on premiums? 

Moving into 2022, we believe this trend will continue to gain steam. 

Increasing Exposures in Cyber Liability
When a prospective client asks, “Do I really have a cyber exposure?” the answer is 
unequivocally and always, “If you use a computer as part of your business, then yes, you 
have a cyber exposure, and you should buy cyber liability insurance.” In 2021, we have 
seen rampant cybersecurity issues and cybercrime across virtually every industry class 
and size of business. Key exposure areas are network security / hacking, ransomware 
attacks, cyber extortion, and social engineering / funds transfer fraud.

Cyber liability-related claims and incidents are becoming more and more prevalent loss 
leaders for private equity-owned portfolio companies. Across industry sectors, rates 
continue to increase, and, in some cases, portfolio companies that do not have certain 
risk management mechanisms and controls in place are not having their cyber liability 
coverage renewed. From the insurer’s perspective, if the company does not have certain 
controls in place (such as VPN utilization or multi-factor authentication requirements), 
they view it as an assumed guaranteed loss given the current landscape.
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As Cyber Liability continues to grab headlines, we would recommend that private equity 
firms perform a broad review of the current Cyber Liability insurance policies in place 
and ensure the coverage is state-of-the-art. We also recommend performing a review 
of the IT and systems controls in place. Across myriad other loss scenarios for any given 
company, reducing cyber risk as a possible loss that could negatively impact EBITDA 
year-over-year is becoming more and more of a priority on operating teams radars.

Use of Portfolio Programs—But Are They the 
Best Fit?
Many brokers have begun talking about portfolio programs again as a way to create 
value for the broader portfolio. The concept is not entirely new. Rather, insurance is 
a highly cyclical business, and we have begun to come full circle, entering a new cycle 
of brokers seeking to consolidate purchasing power via a portfolio program, similar to 
what occurred in the early to mid 2000s. At that time, portfolio programs were largely 
abandoned because of many issues and inefficiencies.

The general thought process is that by aggregating exposures at a higher level (say, the 
fund-level), additional leverage is created via purchasing power. This reduces long-term 
costs of the coverages included in the program and eases the administration of the 
policies. This is obviously beneficial for many reasons (e.g. total cost, limit aggregation, 
ease of administration, claims management, etc.), but there are drawbacks that caused 
most insurers and clients to move away from the portfolio approach.

While there are several insurers in the marketplace that do like to write portfolio-level 
programs, the large majority of insurers are still not keen on it for a variety of reasons, 
nor have underwriters seen a large uptick in requests or submissions for full portfolio-
wide programs. If for no other reason, it requires an immense amount of coordination 
on the insurer’s part, and typically there are several different underwriting units 
involved. For example, for management liability, the GPL underwriter at the fund-level 
is typically a different underwriter than the person reviewing each portfolio company’s 
directors and officers liability risks. 

Each program will be different and have its own complexities based on the makeup of 
the portfolio, target investment areas, transaction activity, and general approach to risk 
management. But, these are the two areas in which we believe it makes the most sense 
to consider implementing a portfolio program, and they can be structured so they are 
seamless and efficient in terms of adding new portfolio companies, divesting ones that 
are sold, etc. There is considerable analysis required to implement a portfolio program 
effectively. We recommend only working with an experienced broker in this type of 
analysis and implementation.

The two areas where a portfolio 

approach to insurance could make 

sense are fund and portfolio  

company management liability  

and employee benefits.

While there are 
insurers that write 
portfolio-level 
programs, the large 
majority do not.
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